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(3, 5, 6) 
EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
3 
PROCEEDINGS 


Trial Examiner Leff: The hearing will be in order. 

This is a forma] hearing before the National Labor Rela- 
tions Board in the matter of International Union, United 
Mine Workers of America; District 17, United Mine Work- 
ers of America; and Local Union No. 2935, United Mine 
Workers of America; and Boone County Coal Corporation 
and Kanawha Coal Operators’ Association; Case Number 
9-CB-271. 


5 


Mr. Hardy: I ask the reporter to mark as General Coun- 
sel’s Exhibit, Affidavit of Service of the Charge, February 
11, 1955, Number 1-A; Number 1-B, a copy of the Charge; 


1-C the Complaint; 1-D Notice of Hearing; 1-E Affidavit 
of Service of Notice of Hearing, Complaint and copy of 
Charge; 1-F Order Extending Time to File Answer; 1-G 
Affidavit of Service of Order Extending Time to File An- 
swer; 1-H Order Extending Time to File Answer to Janu- 
ary 5; 1-I Affidavit of Service of Order Extending Time 
to File Answer; 1-J Answer of Respondent Local Union 
2935; 1-K Joint and Several Answer of Respondents Inter- 
national Union, 


6 


United Mine Workers of America, District 17; 1-L Tele- 
gram dated January 27, 1956, to all parties from the Region- 
al Director, postponing hearing from January 31 to Feb- 
ruary 27th; 1-M Telegram from Regional Director, dated 
February 21st to all parties, rescheduling hearing from 
Courthouse to City Council Chamber. 


10 
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(6, 7, 18) 
Trial Examiner: The exhibits are admitted. | 


Trial Examiner: Now, did you have some motions? | 

Mr. Boiarsky: If the Trial Examiner please, there is a 

motion to amend the Answer, the Joint and Several Answer 

of the Respondent’s International Union, District 17; also 

a motion to amend the Answer of Respondent, Local Union 

Number 2935, 

Trial Examiner: May I suggest that you take up one at 

a time. Suppose you file the motion to amend the Answer 
as General Counsel’s Exhibit 1-N. 


* a e * * e s 2 * le 
| 

7 . 

The motions that have been designated as General Coun- 
sel’s Exhibits 1-N and 1-O are hereby granted without 
objection. ! 





(The documents previously marked General Counsel’ s 
Exhibits 1-N and 1-O for identification, were received in 
evidence. ) | 


Mr. Boiarsky: Mr. Trial Examiner, may we have a stip- 
ulation from the General Counsel and the Charging Party 
to the effect that there need be no further formal amend- 
ment made, in other words, that the amendment as con, 
tained in the motion will suffice? 

Trial Examiner: I think that’s understood. 

The present pleadings are amended in conformity with 
the matter contained in these written motions. 


18 


Trial Examiner: Is it your position, is this essentially 
your position, Mr. Hardy: That, as you interpret the con: 
tract, the contract forbids the Union from engaging in a 


* * * * ° * * * « | 
| 
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(18, 34, 35) 


strike at least until all the procedural steps relating to the 
processing of grievances is exhausted and perhaps you 
may even go further and say they may never engage in a 
strike because the last procedural step is sort of arbitration; 
is that correct? 

Mr. Hardy: That’s right, but right now, that’s not be- 
fore the examiner. 

Trial Examiner: I think this is specifically specific Mr. 
Boirasky. Motion denied. 

Mr. Boiarsky: As I understand it, we have an auto- 
matic exception to the Trial Examiner’s denial. 

Trial Examiner: You do, that’s right. 


34 


Trial Examiner: May I get a short statement from you 
so I know where the issues are joined here? I want to see 


what to look for in this proceeding. 

Mr. Boiarsky: Well, Mr. Trial Examiner, the Respond- 
ents, of course, initially take the position that there was not 
only one thing that caused this work stoppage which oc- 
curred on 


35 


January 27th, that antecedent to that date there were other 
matters which had created in the minds of the employees 
that the Company was not only violating the Contract, 
seniority provisions of the Contract, and the safety pro- 
visions of the contract, but that it was also undertaking to 
get rid of people who were working for the Company by 
coming to the local Union and undertaking to have the local 
Union approve the employment of some person. In some 
instances they were on the work panel, or idle panel, rather. 
In some instances they were new employees. And upon 
approval by the local Union of the employment of such per- 
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(35,,36) 


sons, the Company would employ them for a specific job 
which had been approved by the local, and then shortly 
thereafter take them off of that job and replace someone else 
who was qualified and who had been doing that work and 
placing those people who had been replaced in jobs that 
could be done away with, and thereby they would, those 
persons would then be placed on an idle panel. | 
Also, there was a definitive feeling on the part of} the 
employees of the Boone County Coal Corporation that’ the 
Company desired to rid itself of its Negro employees and 
that it was undertaking to shift away from its employment 
persons who had been employed there who were both col- 
ored and men who had been there for sometime and who 
were getting a little older. | 
The Respondents also take the position that this was a 
wildcat strike, that it was not authorized by, nor was it 


36 ! 





| 
called by either the Respondent local Union, the Interna 
tional Union or District 17. | 
Trial Examiner: How about the Local? ! 
Mr. Boiarsky: Or the Local. 
We think the evidence will show that there was no author- 
ization by any of the Respondents. | 
It will also show that in 1951 the International Union, 
United Mine Workers of America, issued a directive and 
that directive went to all members, all committeemen, local 
unions and district officers, showing that the policy of; the 
organization, both that of the International Union, the Dis- 
trict 17, and Local Union, was against unauthorized strikes 
and that that directive persisted at all times down to and 
including and beyond the January 27, 1955 date and Febru- 
ary 20, 1955 date, when the men returned to work. 
Trial Examiner: It is your position that this was just a 
| 
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(36, 37) 


spontaneous work stoppage for which the Union cannot be 
held responsible? 

Mr. Boiarsky: Precisely. 

Now, I might go one step further and say that this situa- 
tion was one where the attitude of the Company, with 
respect to seniority, safety, and its attitude toward its Negro 
and older employees had become such that the men had 
become so inflamed that the work stoppage which occurred 
spontaneously on January 27, 1955, was the breaking point 
in the feelings of these 


37 
employees. 

Now, in addition we also set up in our answer, that, not 
only did the Respondents not call or authorize or cause in 
anywise this work stoppage, but they didn’t ratify it or in 
anywise participate in it. 

Trial Examiner: Suppose the proof goes the General 
Counsel’s way, do you concede that such a work stoppage 
would be a refusal to bargain? 

Mr. Boiarsky: We take the position in this case that 
there was no refusal to bargain, that the dispute that—that 
the matter was settled actually by the Company representa- 

‘tives, Local Union representatives, including the president 
of the Local Union, and the mine committee and representa- 
tives who were there on behalf of District 17. 

Trial Examiner: Do you intend to show that the Union 
continued to bargain and deal with the operators in accord- 
ance with the settlement of local and Settlement of Local 
and District Disputes Section, despite the work stoppage? 

Mr. Boiarsky: We say that that is the way, Mr. Exam- 
iner, that the matter was settled, and it was the way that, 
through settlement, that the mines were then put back into 
operation and the men returned to work. 

Trial Examiner: Do you concede that the demand upon 
the Company, not to hire, this man, that they had wanted 
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to hire, was inconsistent with the seniority PrOvsslons| | of 
the Contract? 


38 


* & * * * * * * * | e 


Mr. Boiarsky: No, your Honor, we say that it was con- 
sistent with the Contract. We say that it was consistent 
with the way that the Contract has been interpreted and we 
say that if there has been any violation of the Contract, it 
has been—of the seniority provisions of the Contract, it 
has been by the Company rather than by the Respondents. 


* * * * * * * * * | 7 


| 

Trial Examiner: What was your position in regard, to 
this individual, did the Local Union take any position at any 
time with regard to the hiring of this individual? 

Mr. Boiarsky: The Local Union took the position that 
the Company had no right to go outside the work panel and 
the idle panel to employ the operator of this type of a 
machine. 


39 
Mr. Boiarsky: | 


Mr. Boiarsky: We also take the position, Mr. Examiner, 
1952 Contract contains no agreement or obligation on the 
part of the Respondents, that is the International Union, 
the District 17 or the Local Union or the employees who 
make up the membership of the Union, not to engage in a 
work stoppage or strike. 


Mr. Boiarsky: We also take the position, Mr. Examiner, 
that the 1952 Agreement contains provisions in it which 
specifically show that the contracting party to the "52 
Agreement, took out of the earlier agreement the clauses 
that related to no strike, | 

| 


15 | 














(40, 41, 52) 
40 


illegal suspension of work, and other clauses that we say 
definitively prove that under the 52 Contract, there was no 
violation of the Contract by any stoppage of work. 


Trial Examiner: AsI analyze your position you disagree 
with the General Counsel on his asserted facts all along the 
line, then you say that even if he can establish the facts he’s 
wrong as a matter of law? 

Mr. Boiarsky: Precisely. 


41 


Mr. Boiarsky: I would like to make this further state- 
ment: That in line with our position that there is no obliga- 
tion in the Contract which precludes the right to a work 
stoppage, right to strike, that that of course is applicable to 
4(f) which relates to the refusal to bargain specifically 
because there being no obligation there, we could not be in 
derogation of any contractual responsibility. 

Trial Examiner: Well, that presents a very interesting 
question of law as to whether even if you were in deroga- 
tion of the Contractual obligations, it would be a refusal to 
bargain. 

Mr. Boiarsky: Those are our basic positions. There are 
some others which are set forth in our answer but we don’t 
intend to, by not covering them here, to in anywise waive 
them. 

Trial Examiner: I understand. 
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Mr. Hardy: It is stipulated by and among the parties 
that Boone County Coal Corporation is a West Virginia 
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corporation, engaged in the mining, treatment and distri- 
bution of | 
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bituminous coal at its mining facility near Sharples, West 
Virginia where it also maintains its principal office; that 
during 1955 Boone County Coal Corporation’s sales of 
bituminous coal exceeded two million dollars, over 90 per- 
cent of which in value was shipped to points located outside 
the State of West Virginia; that Kanawha Coal Operators 
Association is a voluntary unincorporated association com- 
posed of employers owning and operating bituminous coal 
mining facilities in the State of West Virginia; that the 
Kanawha Coal Operators Association has as one of its 
purposes and activities the conduct of labor negotiations 
with District 17, United Mine Workers of America, and 
Local Union No. 2935, United Mine Workers of America; 
that Southern Coal Producers Association is a voluntary 
unincorporated association, composed of employers and as- 
sociations of employers owning and operating bituminous 
coal mining facilities in several states of the United States, 
including the State of West Virginia; that the Southern 
Coal Producers Association has as one of its purposes and 
activities the conduct of labor negotiations with Internation- 
al Union, United Mine Workers of America, and District 17, 
United Mine Workers of America; and that Boone County 
Coal Corporation is engaged in commerce within the mean- 
ing of Section 2(6) and (7) of the Act and is an employer 
within the meaning of Sections 2(2) and 8(b)(3) and (4) 
of the Act. 

It is further stipulated and agreed by and among the 
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parties that the document attached hereto and marked Ap- 
pendix A is a true and correct copy of the National Bitu- 
minous Coal Wage Agreement of 1950, as amended Septem- 
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ber 29, 1952, effective October 1, 1952 and that it may be 
received in evidence by the Trial Examiner as if it were 
the original document. 


Trial Examiner: I see, we will call that General Coun- 
sel’s Exhibit 2. 


Mr. Hardy: It is further stipulated and agreed by and 
among the parties that the document attached hereto and 
marked Appendix B, is a true and correct copy of the con- 
stitution of the International Union, United Mine Workers 
of America, adopted October 15, 1952 and effective Novem- 
ber 1, 1952, and that it may be received in evidence by the 
Trial Examiner and considered as if it were the original 
document. 

Trial Examiner: All right, that stipulation is approved. 
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Mr. Hardy: Have the parties stipulated? 

Trial Examiner: Oh, I understood that they had already 
stipulated. 

Mr. Owens: There is some question about the agreement. 
This isn’t the one that I handed you, is it Mr. Hardy? 

Mr. Hardy: No, that’s the printed one. The one you 
handed 
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to me wasn’t complete. Now, if you want to add those—— 

Mr. Owens: No, I mean the one that was printed, I 
handed you the last time, the one that was printed, that 
had all of it. 

Mr. Hardy: Oh, the blue one. This is the blue one. 

Mr. Owens: Yes. Can we agree to this one? This has 
got all of them. 
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Mr. Hardy: The only reason that I wanted this one is 
because we all have copies of this for briefs. Now, I don’t 
care how much more goes in, in explanation of it. Let’s 
mark them all A, mark them all A. | 

Mr. Owens: Put all these in? | 

Mr. Hardy: Yes. 

Mr. Owens: That’s all right. | 

Trial Examiner: I don’t understand what you are doing. 

Mr. Owens: The difficulty is, this is not the contract but 
this is what someone has gotten and printed as the contract. 
The contract itself we find on a separate sheet of paper and 
for the convenience of the different parties, the thousands of 
people who have to use these, the Association usually prints 
up the Contract and the Union will also have it printed for 
their people. Now, in doing that, by using different sized 
print and things they get different page numbers. 

Trial Examiner: Well, I don’t see any point in having 
two Exhibit A’s because somebody wants to refer to page 
97 of | 
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Exhibit A, how do we know whether they are referring to 
the blue Exhibit A or the yellow one? | 

Mr. Owens: It may be that we should mark the blue 
one B. ! 

Trial Examiner: All right. 

Mr. Hardy: Or C rather. 

Mr. Owens: Well, it would be C. 

Trial Examiner: What is B? 

Mr. Hardy: B is the Constitution. 

Trial Examiner: So you want the blue one C? 

Mr. Owens: I think there are two blue ones. 

Trial Examiner: Well, I certainly don’t want to read 
both of these to be sure that they are the same thing. Which 
one is more comprehensive? 
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Mr. Owens: The blue one. 

Mr. Kelly: We think the other one is, your Honor. 

Trial Examiner: How am I to find out except by com- 
paring every word? 

Mr. Kelly: There is no way in the world to tell, I don’t 
think. I don’t think anybody knows. 

Might I suggest that one of the earlier witnesses, your 
Honor, who will be on the stand, will purport to understand 
that printing of that yellow document and he might explain 
what is contained in it. That might be the easier way to get 
at it. 

Trial Examiner: All right. 
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Mr. Owens: That would be avoiding the stipulation then, 
doing away with it. What we are trying to do is to stip- 
ulate what is the contract. 

Trial Examiner: Well, you have got two contracts stip- 
ulated to. I could only use one. 

Mr. Owens: I think that they are the same thing but I 
am not sure of that. I am not sure of the yellow one, I am 
sure of the blue one. 

Trial Examiner: Well, why don’t you do this, why don’t 
you list the various agreements that apply, that together 
make up the Agreement between operators and Union, as 
applies to coal mines in this particular area? I take it you 
start off with the National Bituminous Coal Contract and 
then you have separate agreement with the Southern Coal 
Producers and then you have Local supplements. 

Mr. Johnson: This is the difficulty, your Honor: There 
was a contract made in 1941 which I believe everybody 
understands what was in the 1941 Agreement. Then in 1942 
they supplemented that and carried forward parts of it but 
not other parts of it. In 1943 they supplemented the sup- 
plement. In 1945 they supplemented that again. In 1947, 


20 





(58, 59, 60, 61, 62) 





1948, 1950, 1951, all supplementing and carrying forward 
certain documents and not certain other documents. In 
1952, the Contract that we are most concerned with here, I 
believe, carried forward the 1950 Agreement as amended. 
Then you have to go back to the 1950 : 
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to see what it carried forward. That is a complicated situa- 
tion about this Contract and the reason that it is very diffi- 
cult to do what the Trial Examiner suggested, that one 
document be presented here as the complete document. | 


* * * * * * * * * | # 
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Mr. Boiarsky: Well now, an inquiry: Are you admitting 
both of the texts of contracts, one as A and one as B? | 

Trial Examiner: One as A and one as C, I think. We 
agreed that the blue one has been marked C and this which 
I refer to as the yellow, although yellow isn’t quite right, 
is A. | 

Mr. Boiarsky: The Respondent so stipulates. ; 

Trial Examiner: All right, the stipulation is approved 
and these exhibits are admitted. 


(General Counsel’s Exhibit 2 as supplemented by ap- 
pendixes was received in evidence.) | 
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Trial Examiner: The yellow booklet that the charging 
parties produced. 
And then B is the Constitution of the International Union, 
| 
62 . 
United Mine Workers of America. Then we have what I 
will designate as C-1 which is a booklet entitled ‘‘ National 
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Bituminous Coal Agreement of 1950,’’ and Exhibit C-2 
which is called on its front page ‘‘ National Bituminous Coal 
Wage Agreement of 1950 as amended, effective September 
1, 1955.”? 


* * * * * * 2 * * * 


Richard Charles Mitchell, Jr. 


a witness called by and on behalf of the General Counsel. 


* * 2 * e * 2 * * * 
Drect EXAMINATION 


Trial Examiner: State your full name please. 

The Witness: Richard Charles Mitchell, Jr. 

Q. (By Mr. Hardy) Where do you live? A. Charleston, 
West Virginia. 

Q. And what is your present position with Boone County 
Coal Corporation? A. Assistant to the general manager. 

Q. What was your position at the end of 1954 and the 
beginning of 1955? A. Assistant superintendent, number 
two mine. 


Q. Was new equipment purchased by Boone County Coal 
Corporation during the fall of 1954? 
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A. To clarify that, it was new equipment to the mine but it 
was used equipment. It was a different type of equipment 
than what we had at the mine. 

Q. And what was that equipment? A. An 11BU loading 
machine, a Joy loading machine. 


22 


4A 


+ b&b p> 


F-rr-R F< RPA YP 71 


(71, 72. 78) 

71 | 

Q. And then did you buy additional machines? A. Yes, 
slr. 

Q. How many? A. Two. 
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Q. Then what did you do when you purchased the two 
additional machines in the fall of 1954? A. We decided— 
one of these machines had been reconditioned by the equip- 
ment dealer whom we bought it from and we decided! to 
start a new section in addition to what we already had in 
production at the mine and to do so we needed four shuttle- 
car operators and two loading-machine operators that could 
operate the 11BU machine. 

Q. And did you discuss that problem with any ofcers 
of the Union? A. Yes, sir. 

Q. With whom? A. Emmett Hash, custodian of the 
panel. I called him into ! 
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the office and Mr. Davis, superintendent of the mine, was 


present. We asked him, at the time, for two 11BU loading- 
machine operators and four shuttle-car operators. ! 
Q. What did Mr. Hash say? A. He stated there wasn’t 
any qualified 11BU operators on the panel. He knew that, 
but he said he would check with the members of the panel 
and see if there was anybody qualified to run the oe 
cars. 
Q. Could you date that conservation at all? A. That 
was on or about December 10th. : 
Q. 1954? A. Yes, sir. : 
Trial Examiner: Now, what panel is the reference to? 
Is that the idle panel? 
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The Witness: Yes, sir. There is only one panel. There 
is an idle panel. There is no working panel. 

Trial Examiner: That’s the idle panel that’s referred to 
in the seniority provisions of the Contract? 

The Witness: Yes, sir. 

Q. (By Mr. Hardy) Why did you have an idle panel? 
A. We had, this panel was created before I came to the 
Boone County Coal Corporation but in the change over 
from hand loading methods to mechanical mining it became 
necessary to reduce the working forces and the panel was 
a direct result of that happening. 
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Q. Approximately how many men were on the panel at 
the time you were hired, if you know? 

Trial Examiner: At the time when? 

Mr. Hardy: When he was hired. 

A. My recollection, there was near 40. There might be 


two or three men more or less either way. 

Trial Examiner: When were you hired? 

The Witness: In October, 1954. 

Q. (By Mr. Hardy) Then one of your duties, as assistant 
superintendent, had something to do with this panel, did 
it not? A. Yes, sir. 

Q. What was that duty? A. It was coal custodian of the 
panel. 

Q. With Emmett Hash? A. Yes, sir. 

Q. And he was an employee? A. Yes, sir. 

Q. Do you know what his Union title was? A. Record- 
ing secretary, I believe it is. 
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Q. Who was on the mine committee? A. Willie White, 
Henry Harris, and Blankenship, Preacher Blankenship. 
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Trial Examiner: That’s the Local mine committee?’ 
The Witness: Yes, sir. 


2 % & a ? * * ® s i * 
76 | 


Q. Now, after your conversation then, on December 10 
with Mr. Hash, panel custodian and recording secretary, 
what was your next conversation with any Union officer? 
A. It was about four days later or near that, possibly De- 
cember 14th, Mr. Hash, Roy Bias, president of the local, 
and three mine committeemen, came to the office and wanted 
a meeting, and we discussed the possibility of hiring the 
11BU loading-machine operators and at the time Mr. Har- 
ris, Henry Harris, said that if we hired the men from out- 
side the panel that we would have a strike. And Roy Bias, 
president of the local, said that if we had men who were 
doing common labor in the mine, he said to run the 11BU 
loading machines and he thought that they could be switched 
around to run the machines and then only common labor 
would have to come from the panel and we could hire the 
oldest men on the panel. I asked Mr. Bias if this was: in 
accordance with the Contract. He said that this was in 
accordance with labor relations. And I told him at the time 
that it wasn’t 
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Contract and he was, in effect, taking over management) of 
the mine. And he agreed that it wasn’t according to the 
Contract and he knew we had the right to hire the men but 
what he was suggesting was to keep trouble down. i 
* & * * * *& * ® ca | * 

Q. Now, when was the next time that you had any meet- 
ings with the Union officers, local officers, about 11BU oper- 
ators? <A. I believe it was around the first week in J anuary. 
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Q. And who was present? A. Emmett Hash, custodian of 
the panel, and Willie White, Austin Dawson, Henry Harris, 
and members of the mine committee. 

Mr. Boiarsky: What date was that? 

The Witness: It was on or near January 7th. 


Q. (By Mr. Hardy) And what was said? A. I told them 
we were still faced with the problem of getting qualified 
operators for 11BU loading machines, and told them, at 
that time, that we still needed these four shuttle-car opera- 
tors and that we would like to get this machine in operation 
to clean up a new section which we wanted to start; and of 
course, 
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it was suggested again, by various members of the panel, I 
think Willie White was one, it was suggested that we use 
the oldest men we had at the time on various jobs as com- 
mon labor and upgrade them to these loading machines and 
then hire common labor from the panel. 

Of course, we had quite a bit of controversy about it again 
along the same lines as I have already spoken of, but there 
was no agreement to hire or permit us to hire 11BU opera- 
tors. 

Q. Now, was that all of that meeting that you recall? 
A. If Iam not mistaken, in that meeting Mr. Hash informed 
me he had three shuttle-car operators in the panel. We 
agreed to hire the three shuttle-car operators. 

Q. And did you hire them? A. Yes, eventually we did, 
not right at that date. 

Q. Did you have any further meetings with the mine com- 
mittee or any other officers of the Local Union? A. Yes. 

Q. When was that? A. On the 18th of January. 

Q. And who was present representing the local Union? 
A. Willie White, Henry Harris, Austin Dawson and mem- 
bers of the mine committee. 
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Q. Anyone else? A. Roy Bias, president of the lol 
Emmett Hash, I believe, 
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custodian of the panel was in the meeting. 


* * » * * * * * * le 


Q. And what was said at that meeting concerning the hir- 
ing of 11BU operators, if anything? A. We started out 
by telling them that we still had the same problem facing 
us, we had to have men to operate the machines and there 
had been nobody come forth from the panel to be hired for 
the job and I believe that Roy Bias, at that time, mentioned 
to me that Cephus White could run an 11BU loading ma- 
chine and I told him that I had had a conversation with 
Cephus White and he informed me that he couldn’t run an 
11BU loading machine. And we had quite a bit of discus- 
sion back and forth again about upgrading men and hiring 
common labor from the panel. And at the close of the meet- 
ing I told the members of the mine committee and each one 
present that if there was a man on the panel that even 
thought that he could run an 11BU loading machine, to 
have him come forward and we would give him an oppor- 
tunity to do so. | 


Q. What did you do then? A. We hired the three men 
from the panel to run the shuttle cars and we hired two men 
that were outside the panel to run the 11BU loading sea 


chines and they reported for work on | 
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January 27th, the morning of January 27th, one loading 
machine operator reported to work and the mine struck. 

Q. What was the operator’s name whom you hired? A. 
John Libatore on the day shift. | 
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Q. Where was he from? A. He had formerly worked at 
Island Creek Coal Company. 

Q. Mr. Libatore was not on the idle panel, is that right? 
A. No, sir. 

Q. And he was not a former employee of Boone County 
Coal Corporation at all? A. No, sir. 

Q. Had you interviewed Mr. Libatore before hiring him? 
A. Yes, sir. 


Q. Now, what happened the morning of January 27th, 
that you observed? A. When it was almost work time, I 
noticed all men milling around the bath house, lamp house. 
Normally, a few minutes before work time the men come 
past the mine office to get in the man trips to go inside. 
This morning there wasn’t anybody coming over, so I went 
to the bath house to see what the trouble 
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was. When I got over there I talked to Mr. Bias and Mr. 
White and I think a couple of other members of the mine 
committee were there, as well as various members of the 
local Union were around, and of course, some supervisory 
personnel was around. 

I asked Mr. Bias what the trouble was and he said, ‘‘You 
hired a new man here and we are not going to work as long 
as that new man is here.’’ And I told him, at that time, that 
we had tried to get a man out of the panel to fill the 11BU 
operator’s position but we hadn’t been able to, so we did 
the only thing we could and went outside the panel and 
hired a new man. And I asked him to go ahead and put the 
mine in operation and settle the case according to the pro- 
cedures setup in the Contract. 

Willie White said, they wasn’t going to work so long as 
the new man was up at the hollow, he said the way to get 
the men to go to work was to run the new man out of the 
hollow. 
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I explained to them that the men had been hired and we 
couldn’t discharge him without just cause and he was ‘on 
our payroll now and without just cause we couldn’t sénd 
him out of the hollow. It was beyond our power to doit, 
that he had to be given an opportunity to work as well|as 
anyone else on the job. ! 

So we had quite a discussion about it—— 

Q. With whom? A. I discussed it among the menibers 
of the committee and the president of the Local, mostly the 
spokesmen were Mr. Bias and | 
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Mr. White. And it became apparent they weren’t going! to 
work and it wasn’t until just a few minutes until the men 
started putting up their lamps and going in the bath house 
to change clothes and went home. 

Q. Did the Company then notify anyone about the strike? 
A. Yes, sir. 

Q. Who? A. Called Mr. Kennedy of the Kanawha Coa 
Operators Association. 

Q. What is his first name? A. Harry. 


Q. (By Mr. Hardy) In what city is that association ]lo- 
cated? A. Charleston, West Virginia. 
Q. Now, was that notification made that day? A. Yes, 
sir, a few minutes after the men went home, we contacted 
Mr. Kennedy. 


® * e * ® e s * ® 2 
a 
| 
Q. (By Mr. Hardy) Did you ever receive an answer from 
anyone concerning any telegrams which were sent from the 
Company? A. Yes, sir. 
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Q. (By Mr. Hardy) I hand you what has been marked as 
General Counsel’s Exhibit No. 5 and ask you if that’s the 
telegram which you referred to in your testimony? 
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A. Yes, sir. 
Mr. Hardy: I offer General Counsel’s Exhibit No. 5 in 
evidence. 


(Thereupon, the document previously marked General 
Counsel’s Exhibit No. 5 for identification was received in 
evidence.) 


Q. (By Mr. Hardy) Were any telegrams ever received 
from the local Union or from District 17? A. Not to my 
knowledge, no. 


Q. (By Mr. Hardy) After the strike, work stoppage of 
January 27, 1955, were there any meetings between you and 
any officers of the local Union? A. Yes, sir. I think the 
first meeting concerning the strike was February 10th. 

Q. And who was present representing management and 
who was present representing the Union? A. Represent- 
ing management was H. E. Davis, Russell Ward, Vance 
Price and myself. And representing the Union was Mr. 
Blizzard, Willie White, Austin Dawson and Henry Harris. 

Q. And where did the meeting take place? <A. In the 
superintendent’s office, number two mine. 

Q. And what was said“and by whom? A* Mr. Blizzard 
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said that he was on his way back to Charleston from Ken- 
tucky and noticed the mine wasn’t in operation and thought 
he would come up to see why and he said he would like | 

90 | 
to get the mine back in operation and I told him that we 
would like to get it back in operation also. And he asked 
what our troubles were and I told him that we had hired jan 
operator to run an 11BU loading machine after the Union 
had failed to produce one from the panel, and he asked if 
there wasn’t some other grievances pending and I told him 
not that I knew of and he asked me about a slate fall’ in 
number ten section and I told him I had the safety commit- 
tee’s report, that they had been up there the day of the fall 
before and after and I had their report that was handed: to 
me the next evening; and he read the report and then read 
it out loud to the members of the committee and bene it 
back to me. 

He said, ‘‘Well, don’t you have some men inside the tie 
that’s doing common labor that could run these loading 
machines?’? He said, ‘‘Couldn’t you switch them around 
and hire these common labor men from the panel?’’ 

And Willie White asked him what about Arnold Smith’s 
case and I told him we had settled that case and the mine 
wasn’t back to work, no use entering into that case right 
now. I said, ‘‘That’s not contract anyway.’’ Mr. Blizzard 
remarked that he knew what was contract, and he skipped 
over that. He asked Willie then if he couldn’t run that 11BU 
loading machine. Willie said he had never seen a piece) of 
machinery yet that he couldn’t run but he said he didn’t 
want to be on any piece of equipment that managemé nt 
didn’t want him on. And Mr. Blizzard asked if 
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there weren’t some other men on the panel that could run 
the loading machine. I told him, at that time, that we had 
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given them the opportunity to come forth and no one had 
showed up. And he asked where the president of the local 
was and one of the members of the mine committee said 
they thought maybe he was at home. He said, ‘‘Let’s go 
out and see if we can find him and see if we can’t get some- 
thing settled here.’’ And because it was so late, it was then 
nearing six o’clock in the afternoon, evening, I told, or 
suggested to them that we recess until the next day at one 
o’clock and then we could get everybody present that needed 
to be there and we could meet again at one o’clock and 
discuss the situation. Everybody present agreed to that 
and Mr. Blizzard said either he or Mr. Farley would be there 
the next day. The meeting was adjourned. 

Trial Examiner: I want to get some idea as to the size 
of your operation. How many employees did you employ 
at that time? 


The Witness: I would say in round figures, 275. 
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Q. Who was Mr. Blizzard? A. Mr. Blizzard is president, 
at that time was president of District 17, United Mine 
Workers. 

Q. Now, was the meeting held the next day? A. No, sir, 
we had a big snow during the night or early morning, the 
roads were in terrible shape and Mr. Farley called and said 
that due to the weather situation, that they couldn’t get out 
here and asked if I would meet with the mine committee 
and see if we couldn’t iron out something. I told him we 
certainly would. 

Q. Who was Mr. Farley? A. Mr. Farley, my understand- 
ing is, the chief field representative of United Mine Workers 
District 17. 

Q. Mr. James Farley? A. Yes, sir. 
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Q. Did you meet then with the mine committee? A. Yes, 
sir. 
Q. And who was present for the mine committee? A. 


Willie White, Austin Dawson, Henry Harris and Roy Bias, 
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president of the local, was also present. | 

Q. And what was said at that time about machine opera- 
tors, 11BU operators? A. Mr. Bias opened the meeting 
by saying that the Union took the position and we hired'a 
new man outside the panel, we violated the Contract, and I 
asked him even though he couldn’t furnish a man from the 
panel? And he said, yes. And then he said that—brought 
in the same thing as before about Cephus White could run 
a loading machine and I told him the same thing that I told 
him before, that he had told me that he couldn’t run the 
loading machine. And Roy said, we had other men in the 
mine employed at common labor and doing other jobs thst 
could run these loading machines and they should 
switched around so that only common laborers would i 
to be hired from the panel. I asked him if this was in ac- 
cordance with the Contract and he said it was in accordan¢e 
with labor relations. And Willie White told me that Alex 
Armstrong could run the 11BU loading machine and I told 
him that I didn’t think that he was qualified to run the 11BU 
loading machine and besides he was hired for the shuttle- 
car operator, we had asked the panel for, asked the cus- 
todian of the panel for men for the shuttle-car operators and 
he came forth as a shuttle-car operator instead of an 11BU 
loading-machine operator. 

Q. Did Willie White say anything else? A. Yes, rt 
ous to that I think I asked them to put the mine ! 

94 | 

back in operation and settle any case or cases after the mine 
had gone back to work and Willie White said, ‘‘The only 


33 





(94, 95) 


way to keep peace in the valley is to keep new men out of 
here or you are really going to have some trouble.’’ He 
said, ‘‘You haven’t had any trouble yet.’’ 

Q. Do you recall anything else that was said at that meet- 
ing? A. I think Mr. Davis told the members present that 
he thought that the Company had lived up to the Contract 
and that they should put the mine back in operation and 
bring up any cases after the mine was back in operation 
and settle them in accordance with the contractual pro- 
cedure. 

Q. Were any arrangements made for any further meet- 
ings? A. Yes, I asked Mr. Bias if he wanted to have a 
meeting the next day and if we did have one, would the Dis- 
trict, would they have a District representative there and 
Willie White said that they had told him to come in and 
meet with us and see if we could get anything settled and 
let them know whether we did or didn’t. And Mr. Bias then 
said that he would call the District and find out if anybody 
would be over here and then he would call us back and let 
us know. And approximately 30 minutes after he left the 
meeting, he called the office and said that there would be a 
representative from the District over the next day. 

Q. Did anyone show up from the District the next day? 
A. No, sir. 

Q. Did anyone show up from the Association? 
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A. Yes, sir, Mr. Kennedy was there from the Association. 

Q. And when did you next see any officers of the District 
or the local Union? <A. It was near, on or near the 14th of 
February, Mr. Payne and Mr. Castle came into the office 
with members of the mine committee, I think the same mem- 
bers we had in the last three or four meetings. 

Q. Who are Mr. Payne and Mr. Castle? A. Mr. Payne 
is vice president of District 17, United Mine Workers, and 
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Mr. Castle was field representative. And they said they 
would like to discuss the situation and see if they couldn’t 
do something to get the mine back to work. It was rather 
late in the afternoon when they were there and I told them 
we hadn’t been forewarned of any meeting and we thought, 
or felt that if the district represestatives were going to be 
present, that we should have a member of the Association 
in the meeting also. I told them if they would wait we 
would call and have a member come out. And Mr. Castle 
said it would take too long for them to get out there, they 
had to go from Charleston into Sharples, which is approxi- 
mately 50 miles. So I told him to wait a minute and I would 
call the district—or call the Association. So I called the As- 
sociation and talked to Mr. Clifton. 

Q. What is his first name? A. Jack Clifton, who is labor 
commissioner for the Kanawha 
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Coal Operators Association and I advised him of the re- 
quested meeting and so he requested that I let him talk' to 
Mr. Castle, which he did and I don’t know what Mr. Clifton 
said, of course, I couldn’t hear it, but I did hear Mr. Castle 
say ‘‘It would take too damn long to get out here.”’ And 
of course, they had a lengthy conversation which I don’t 
recall all of it. I think Mr. Clifton may be able to fill you 
in on that. | 
Q. You didn’t hear his end, all you heard was Mr. Castle’ S 
end of the conversation, is that right? A. Yes, sir. And'so 
I told Mr. Castle that we felt that if the District officials 
were here we should be represented by the Association, but 
we would meet with the mine committee and see if we could 
come up with anything. And he said, ‘‘Well, you met with 
Mr. Blizzard when he was over here before, why don’t you 
meet with us?’’ I told him that out of respect to Mr. Bliz- 
zard’s position, we did sit down and have a conversation 
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with him but not as far as settling anything or anything of 
that nature, but it was very rare that Mr. Blizzard got out 
in the field and I thought if he was interested enough to 
come out he was interested in trying to settle our troubles 
and I didn’t think we had anything to lose by sitting down 
and trying to iron out something. And Mr. Castle said that 
we had been together with the committee several times and 
without any results and he didn’t see any use of any further 
meetings as far as the committee was concerned. So he left 
the office then. 


Q. Were any other meetings held with any District rep- 
resentatives present at which you were present? A. Not 
until the mines were put back in operation. 

Q. And when was that? A. As well as I remember the 
meeting 

Q. When was the mine put back in operation? A. On 
February 28th. 

Q. And there was a meeting held shortly before that? 
A. I believe, from my recollection, February 24th. 
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Q. (By Mr. Hardy) Did you have any meeting with the 
safety committee after that? A. I met with them, yes, sir, 
that’s what I was trying to lead up to. 

Q. Yes. A. Anyway the first I knew that the safety 
committee was making any inspection was we found out 
they were on a section in the mine so I went in directly to 
the section as soon as I found it out. * * * And we had quite 
a controversy about some timbering. 
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Cross-ExaMINATION | 
Q. (By Mr. Boiarsky) : 
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Q. Now, Mr. Mitchell, had you had any experience with 
the operation of a Joy 11-BU Joy loading machine? 4A. 
Yes, sir. One place I formerly worked had 11-BU Joys 
there. | 

Q. Where was that? A. Copperston. | 

Q. Had you operated it? A. Slightly; I am not an ex: 
perienced operator; no, sir. 

Q. What type of machine had you operated prior to tilat 
time? A. I have run a 14-BU; I have run an 8-BU; and a 
7-BU a little. 

Q. Had you been trained after that to run an 11-BU J oy? 
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A. No, sir; nothing except what I picked up from exper 
eneed operators. 

Q. What would you say is the difference between the 
operation of an 11-BU Joy, and a 12 or 14-BU Joy? A. 
Principally the steering. On a 14-BU you have two levers, 
one that controls each cat, one in front of the other, if you 
want to run the left cat you move the inside lever, if you 
want to move the right cat you move the right lever, ‘or 
outside lever, and if you want to move them both you move 
them both at the same time. On the 11-BU you have a 
tramming lever that you throw in, and engage in place; 
then your steering of the machine is done by a braking 
system, you brake either the left cat or the right cat, 
whichever the case may be. Another thing in an 11-BU you 
have got a 75 horsepower motor driving this machine, on 
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a 14-BU you have got five different motors, and principally 
the motors that are on the digging arms are either seven 
and a half horsepower or ten horsepower. Now, an inex- 
perienced man with an 11-BU loading machine could get 
this machine into the rib with the tremendous power that 
it has and kick, lock one of the arms into an offset into the 
rib and the machine could be kicked right over on the oper- 
ator or on somebody else that might be on the place. There 
is a lot more power to be contended with on an 11-BU than 
there is on a 14-BU. 

Q. Is it your opinion that a person who had successfully 
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operated a 12 or 14-BU could be trained to operate an 
11-BU? A. Yes, sir; in time I would say he can. 

Q. During the months of November and December and 
January—strike that. During November and December of 
1954, and January of 1955, were you familiar, or did you 
know about any complaints that the employees of Boone 
County Coal Corporation had made concerning violations 
of the safety code? A. None other than the regular reports 
that the safety committee made and which I have copies of 
all of them. 


Q. Then you would say that from the time that you were 
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employed up to and including January 28, when the men 
went back to work, there were no violations brought to 
your attention by Mr. Greenwald? A. No, I wouldn’t say 
that. I would say any time there was an inspection—I made 
that clear before, I thought—any time there is an inspec- 
tion by state, federal, or the mine safety committee, that’s 
directed to Mr. Greenwald’s attention. Together and sep- 
arately we go over the reports and Mr. Greenwald’s direc- 
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tion is on all violations to clear them up as soon as possible. 
Now, there is—any coal mine in the State of West Virginia, 
I don’t care who they are, you are going to have some viola- 
tions that get by somebody and our intentions is and has 
been over there since I have been with Boone County, 1 is to 
have the mine as safe as possible at all times. 

Q. Now, on January 24, 1955, I believe you testified that 
the mine committee and yoursel? had a conversation with 
reference to a complaint that the committee had concerning 
the safety of the mine? A. Yes, sir, it was the safety com- 
mittee, not the mine committee. ! 


Q. Didn’t you first reject their contention that there was 
anything wrong with the section of the mine where these 
timbers were put? <A. I told you before that we had quite 
a controversy. I think during the time that I did say that 
I thought the rooms were safe. Of course, that’s my judg- 
ment against their judgment, or your judgment against any- 
thing you would say against anyone else. 

Q. Then what happened later that day? A. It wasn’t 
very long, possibly an hour or an hour and a half, we had a 
inereontians fall in that section. | 





Q. (By Mr. Boiarsky) Now, isn’t it true, Mr. Mitchell, 
that you later apologized to the members of the committee 
for the position that you had taken with reference to the 
complaint? A. No, sir. I didn’t apologize. I told the com- 
mittee that I had been wrong in my judgment in the rooms, 
coming in. They didn’t think they were coming in either. 
But, as far as making an apology to the committee, saying 
that I was sorry and I had made the wrong stand on the 
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thing, I didn’t tell them that. I told them that I was mis- 
judged in the fall, which I was, very much so. 

Q. Events proved you to be wrong? A. Not in what the 
safety committee recommended up there. 


Q. Well, at least you admit they may vary. Now, you 
also testified that on the morning of the strike that you 
saw Willie White and had a conversation with him. Where 
did that conversation take place? A. Outside the bath 
house over right close to the lamp house. Willie White and 
Roy Bias and there were several men around, but I par- 
ticularly remember Roy and Willie White being there, as 
well as there were several suprvisory members there, also. 

Q. Now, if Willie White were to testify that he was not 
present, would you still be sure about your statement? A. 
According to my records which I went right over to the 
office and set them down immediately after the conversation 
I had that Willie White was there, now to recall back better 
than a year, that’s pretty hard for me to do. But, according 
to my records which I would testify are correct, Willie 
White was there, because I went right to the office and set 
down the 
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conversations that were said and who was present. 

Q. Well, so far as your recollection is concerned you 
wouldn’t say that he was? You also testified that you of- 
fered Cephas White the job of operating the Joy loading 
machine. Just what was your conversation with Cephas 
White? A. Cephas White came into the office asking about 
—he said he heard that there was a loading machine job 
open and I told him yes there was. I told him it was an 
11-BU loading machine. I asked Cephas if he could run it. 
He said, ‘‘Well I don’t know, maybe I can.’’ I said, ‘‘Well, 
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| 
now, here’s the position, Cephas, that you would be in. If 
you would take this position, Cephas, that you would be i in. 
If you would take this machine and aren’t able to perform 
with the machine as you should in a reasonable amount |of 
time, then we wiil have to discharge you and you wouldn’t 
have any rights under the panel or anything else.’ But, 
I said, ‘‘It looks like you are going to have a very good 

chance of going back to work in the very near future.”’ | 
Q. Didn’t you regard that statement, Mr. Mitchell, as 
one that placed upon the offer of employment a situation 
that might scare a fellow away from accepting the job? A. 
If you were—I might direct a question to you in answering 
this. If you were seeking employment, regardless of what 
it was, would you rather the supervisor in the job would 
be fair with you in his answers to you, or in telling you about 
the job, or would you rather he would give you the job in the 
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blind and then go ahead and do what you think you are 
going to have to do? Maybe you couldn’t perform the job, 
and then discharge the man without first informing him that 
that might be what would happen to him if he couldn’t py 
form the job as he should. 





* % e ® ® 9 ® & * i 


Trial Examiner: I am not clear on this. Was Cephas 
White on the panel at that time? 
The Witness: Yes, sir. 

Trial Examiner: Now, if you hired him and then ais- 
charged him, wouldn’t he go back to the panel? : 
The Witness: No, sir. ; 
Trial Examiner: Why? | 

The Witness: If he was discharged for any just cause 
he wouldn’t have any rights on the panel. The only tine 
you have any right on the panel is when there is a cut back 
in operation, and you lay a man off, not fire him for any 
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just cause. That’s when you have to reduce your working 
forces and you lay a man off and put him on the panel. 
Trial Examiner: If you hire a man for a certain job and 
he proves not qualified for the job, does that mean that 
when you lay him off or discharge him, at that point he does 
not go back to the panel? 
The Witness: That’s right; if he isn’t capable of 


117 


performing the job that he’s hired for then management has 
a perfect right to discharge the man then he wouldn’t have 
any rights at all under the panel. That’s the only thing in 
explaining this to Mr. White I wanted to explain the rights 
to him, what rights he had and then if he couldn’t perform 
his duties what he would be faced with. It was not meant as 
any threat, whatever, in fact, I have told many men from 
the panel the same thing, and they have gone on and taken 
the job and made good men. 


Q. Well, then how did it happen that—strike that. 
The men did return to work on February 28, did they? 
A. Yes, sir. 


Q. Then you did agree that these other men could be 
trained for the purpose of learning to operate the 11-BU 
loading 
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machines? A. I contended that for some time. The mining 
industry, in my estimation, has the best class of men in any 
industry. There are very few men in the mining industry 
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you can’t take and given enough time make practically 
anything you want out of them. 

Q. Is that true of the employees of the Boone Connty 
Coal Corporation during the period between November of 
1954, and February 28, 1955? A. We didn’t have anybody 
during that period to train anyone. No experienced are 
tors were there. 
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Q. Well now, you went back to work on February 28. 
Who operated this 11-BU Joy? A. John Libatore started 
out on the day shift and on the second shift there was f 
fellow by the name of Gordon Mullins. 

Q. Now, who was Gordon Mullins? A. He was a new 
man hired outside the panel for the 11-BU loading machine. 

Q. How long did Libatore work that day? Did he com- 
plete the entire day shift? A. No, sir; he got hurt. i 

Q. He was hurt? A. Yes, sir. | 

Q. Was the machine kept in operation? 
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A. Yes, sir. | 
Q. During the time that he was hurt? A. Yes, sir. | 
Q. And who operated that machine? A. As well as I 

remember, we had various operators, to pin down any one, 

two, three, or four it would be hard to do right now. 
know Mullins operated it and—— 
Q. Did a man by the name of Jim Meadows operate . 

A. Jim was on it a shift or two; yes, sir. 

Q. This is the same 11-BU machine that you have been 
talking about? A. Yes, sir. 

Trial Examiner: Who are these men who took Libatore " 
place? | 

The Witness: They were employees in the mine that had 

been on other equipment and Jim Meadows, I think, was a 

cutting machine helper. We used him to fill in, not knowing 
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how long Libatore would be off, and used him to fill in and 
other fellows at the same time to fill in until Libatore was 
able to return to work and to his regular duties in there. 
We thought at the time that it was unwise to aggravate the 
situation when we had just gotten back to work and not 
knowing how long Libatore would be off we tried to bridge 
in with anybody we could. 

Q. (By Mr. Boiarsky) How many 11-BU Joys do you 
operate up 
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there now? A. We have two at the mine now. 

Q. Are those machines being operated by men who were 
employed by Boone County Coal Corporation at the time 
of this difficulty? A. Yes, sir; but for the better portion of 
the time Libatore and Mullins were at the mine we had 
these fellows at various times helping on the loading ma- 
chine and the instructions to Libatore and Mullins were to 
give these men every opportunity they could to learn to run 
these loading machines and show them everything that they 
could about them, so for a considerable period the fellows 
that are operating now were under the direction of the two 
new men that we hired for the 11-BU operators. 

Q. Mr. Mitchell, didn’t the Company at all times during 
the period prior to the work stoppage on January 27, ’55, 
take the position that they would not undertake to permit 
any persons on the idle panel to be trained for this work? 
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Mr. Boiarsky: Read the question back, Mr. Reporter. 
(Question read.) 
A. I think I did; yes, sir. 
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Q. The Company consistently took the position that! it 
would not train them; is that correct? A. Yes, sir. | 

Q. Do you know of any request on the part of Boone 
County Coal Corporation, made of the International Union, 
United Mine Workers of America, to meet with the Com- 
pany between February 2, and February 10, when you say 
that the Company met with the committee and Mr. Blizzard? 
A. The only communication I know of, personally, between 
Boone County Coal Corporation and the International 
Union was a telegram sent and the answer that was received. 

Q. On January 27, the day of the work stoppage, did you 
discharge Willie White? A. Yes, sir. | 

Q. And Arnold Smith? A. Yes, sir. | 

Trial Examiner: Was that after the work stoppage pe 
curred? 

The Witness: After the stoppage at number two nit 
To | 
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clarify that, we have a portal, or did at that time, where 
we went out of one hill into another, and we had a portal 
that the men went up the hollow to get to this mine. I went 
over to the mine to check on the sub station over there, and 
Willie White and Arnold Smith were over there. Willie 
White was sitting in the car and Arnold Smith was walking 
up the track. I asked Mr. Smith what he was doing over 
there, he said, ‘‘I came over here to get these men out ‘of 
the mine.’’ So I told him he didn’t have any business over 
there and he didn’t have any business interfering with the 
operation of the mine, so I wrote out a discharge slip for 
Mr. Smith and Mr. White for interfering with the operation 
of the mine. 

Q. Did Willie White later that day or the next day come 
to you to take up the matter of the grievance? A. Yes, sir, 
I think maybe Mr. Smith was with him at the time. 
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Q. Did you on that occasion tell them that you would— 
that the Company would not discuss any grievance as long 
as the men were on strike? A. I told them that we would 
take up their grievance when the mine went back to work, 
that there was no sense in taking up their grievance while 
the mine wasn’t in operation. 

Q. Then did you on the day following re-employ Willie 
White? A. Yes, sir. After thinking the matter over and— 
I didn’t see Mr. White out of the car, thinking it over in my 
mind I just 
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figured—well, I didn’t have any concrete evidence that 
Willie was over there for that reason, even though I think 
maybe it was stated that he was, but as far as actual proof 
was concerned, we couldn’t prove it so I figured I had a 
very poor case and the logical thing for me to do was to 
retract the discharge slip that I had given Willie; which 
I did. 

Q. When did you put Arnold Smith back to work? A. 
That was part of the motion that Mr. Kennedy made that 
the mine go back in operation just as we came out, with 
Smith back to work and the new men reporting to work and 
being allowed to work. 

Q. So far as you know then, the meeting that was held 
on February 10, between the Company and then President 
Blizzard and the mine committee—strike that. So far as 
you know, the meeting which took place on February 10, 
was one which originated with Mr. Blizzard and the mine 
committee; is that correct? A. Yes, sir. 
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Q. All right. Let me ask you this: Now when the mine 
committee and Mr. Bias met with the Company, was Mr. 
Kennedy in the meeting? A. No, sir. 
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Q. He was not in the meeting? Now, I believe you also 
stated that there was a meeting, or that Bert Castle and 
Charlie Payne, as representative of District 17 came to the 
mine on February 14? A. I believe that’s correst; yes, sir. 

Q. Did the Company on that occasion meet with the mine 
committee? A. No, sir, Mr. Castle said that there had been 
meetings between the mine committee and management. 
without any results and he didn’t see any use of any further 
meetinge between the mine committee and management. | 

Q. Did the Company say to Mr. Bias and to the mine com- 
mittee that the Company would be willing on that occasion 
to sit down and talk further with the mine committee? | 
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A. Yes, sir. : 

Q. Did you meet on the 15th? A. We met three different 
times after that. I don’t remember the exact dates, it was 
along the 15th, 17th, and 18th, I believe, or maybe the 15th, 
18th, and 19th. I don’t remember, but there were three 
different meetings in there pretty close together that we met 
with the mine committee, the President of the Local. 

Q. Was there any time during February 10 when Mr. 
Blizzard and the committee met with the Company and the 
time on February 24, or 25, when the matter was settled, 
that the Company requested a meeting where the other 
parties refused to meet with them? A. No, sir; with the 
exception of the meetings that the District was supposed to 
be there, of course, because of conditions couldn’t get there. 

Q. Did the Kanawha Coal Operators’ Association advise 
the Boone County Coal Corporation not to meet with Dis- 
trict representatives without representatives of the Asso- 
ciation present? A. No, sir. What we thought on that oc- 
casion, Mr. Davis and myself, was that if the District were 
represented that we had the Kanawha Coal Operators’ As- 
sociation representing us in these matters when they weren’t 
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over the District level and that we felt if there was someone 
present from the Ditsrict there we 


128 


should have someone from the Association representing us. 

Q. Mr. Payne and Mr. Castle were there ready to talk 
about the matters on the 14th, were they not? A. I don’t 
know what they wanted to talk about, they were there. 

Q. Did you give them an opportunity to tell you or did 
the Company say that it would not meet with District 17 
representatives? A. As well as I remember I told Mr. 
Payne and Mr. Castle that their being there we should have 
a representative from the Association present, and if they 
would wait and give us time to call in to the Association we 
would get someone out there to represent us and we would 
hold a meeting and Mr. Castle said it would take too long 
for them to get out there. We didn’t refuse to meet with 
them, but we did want our representative from the Associa- 
tion present. 

Q. I believe you testified that at the time that the Com- 
pany employed Don Libatore to operate the 11-BU Joy, that 
you had a work history of Libatore. Did that work history 
include experience in the operation of the 11-BU Joy 
machine? A. Yes, sir. 
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Q. (By Mr. Boiarsky) Then in what classification would 
you have put Libatore? A. Just what do you mean by that? 
I don’t understand you. 

Q. Well, the contract provides for classifications of em- 
ployees. A. Libatore wasn’t in any panel. 

Q. Then you were employing him outside the contract; 
is that the Company’s position? A. Libatore wasn’t in the 
panel and he was hired to run an 11-BU loading machine, 
specifically. 
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Q. Then that would have been a new classification? You 
would then have had a classification of 11-BU Joy loading 
machine operator? A. I think you are—what you are refér- 
ring to there is a classification for loading machine opera- 
tors, regardless of the type of machine they all receive the 
same wages, but there is a difference between loading ma- 
chines the same as there is a difference between cutting 
machines, you have got a 12 AA standard Goodman cutting 
machine, then you have got an 11 RU cutting machine ; a 
man could run an 11-RU Goodman machine, me couldn’t 
even tram the other one. So certainly you have to distin- 
guish between classifications because of the ditierence | in 
the operation. 

Q. Aren’t they ali employed as loading machine opera 
tors? A. Yes, sir. 
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Trial Examiner: Oh, each mine. 

Q. (By Mr. Boiarsky) Doesn’t paragraph 5 of the weritee. 
ity provisions relate to a new classification? A. I am not 
familiar unless I would look at it. | 

Q. Well, you were in on the discussions, were you not, 
between the Company and the members of the—— A./I 
agree with this, there isn’t anything wrong with this. What 
this means is the re-employment of any idle person in any 
classification is mutually recognized provided such person 
is qualified and entitled to it otherwise by reason of his sen- 
iority. All that means is that I told you a while ago; you 
lose your classification when you go into the panel and 
you are rehired according to your seniority and qualifice- 
tions. 
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EXAMINATION 
Q. (By Trial Examiner) 
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Q. What happens in this situation: Suppose you promote 
someone who’s working—already working, to the position 
of running the 11 BU loader, for example, and then it turns 
out that he can’t handle that competently, do you have to 
discharge him? A. No, sir. 

Q. Or can you demote him back to his former position? 
A. In a ease of that kind—we have had cases of that nature 
at Boone County. Such was the case of the helpers on the 
11 RU cutting machines being promoted to operators. They 
couldn’t do the job, but it wasn’t of their own volition that 
they went up to this job. In other words, we asked them to 
voluntarily see if they could perform this duty. When they 
didn’t perform it we didn’t discharge them because we had 
asked them to take it. But, if a man comes in and hires in 
specifically for one job and 
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says he can perform that as an experienced operator then 
we expect him to perform that way. If he doesn’t perform 
that way you only have one recourse; you can’t hire men 
for loading machine operators and then them not turn out 
any good for loading machine operators and say, well you 
are no good for this, we will put you over here on timbering 
and then you hire another loading machine operator and he 
doesn’t work out and you put him over here on timbering, 
directly you have got a mine full of timbering men and no 
loading operators, you are over burdened. 

Q. Forgetting for a moment this particular situation, did 
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you ever have a situation arise where you negotiated with 
the Union to have certain men already working promoted to 
some other classification so that people in the panel might 
be put on, say, in a laborer’s range? A. No, sir, that isn t 
within the contract, and we have tried 
Q. Did you discuss it with the Union in this instante? 
A. They discussed it that’s what they wanted us to do. | 
Q. Yes, and what was your position? A. That we should- 
n’t do it. 
Q. What reason did you give? A. For the first reagon 
we didn’t have any qualified operators for the 11-BU) in 
the mine. There were some men that said they were quali- 
fied, but they weren’t. With some training they did i i 
qualified. 








| 
Mr. Boiarsky: With respect to the matters that you have 
just been asked by the Trial Examiner, can you state wheth- 
er the practice—customs were the same prior to the wine 
that you came there? 
The Witness: I couldn’t say, sir, I don’t know. 


* * * * 


Q. I am trying to figure out how to read these contracts. 
I have been looking at it while the testimony has been com- 
ing in and I don’t see any incorporation by reference. 





* * * * * * * * te | o® 
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Mr. Kelly: The 1952 contract carries forward the 1950 
contract. ! 
Trial Examiner: I noticed that, but how do I get back 
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to 1941? 

Mr. Kelly: The 1950 contract appearing on page 75 of 
exhibit A carries forward, it is 1950 contract carries for- 
ward the 1941 contract. 

Trial Examiner: Let me read that a minute. But, I don’t 
see it carrying forward the southern wage agreement spe- 
cifically. Is that the agreement in which that management 
clause is to be found? That’s where my difficulty has been. 

Mr. Kelly: The Appalachian joint wage agreement of 
1941 is the southern wage agreement. 

Trial Examiner: Oh, I see. 

Is that agreed? 

Mr. Owens: That’s right. You see in ’41 there was a 
northern and a southern. Now, that’s the last time that 
happened. 

Trial Examiner: So you will agree that whatever is in 
this book is carried forward, subject to modifications that 
might appear later? ; 

Mr. Owens: No, sir, they didn’t carry forward the °47 
contract. 

Mr. Kelly: It isn’t in the book. 

Mr. Owens: Isn’t it in there? 

Mr. Johnson: No, not this book. 

Trial Examiner: What I want to know, are the parties 
agreed that the management of mines provision, subject to 
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specific modifications, is still part of the contract? 
Mr. Owens: As it is stated in the 1950 agreement. 
Trial Examiner: Well, as it existed at the time of this 
controversy. I understand that the management of mines 
provision has been modified, for example, the seniority 
clause is a modification of that management of mines, a 
modification in the sense that as it reads now it says that 
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the employer has the full right to discharge and to tive. 
That’s a modification. The same agreement, for example, 
indicates that that right isn’t absolute because elsewhere 
in the agreement, in the very same agreement there is some 
provision in there which says that discharge cases are to 
be subject to a grievance and have to be shown to be for 
cause, or some words to that effect, which is also a modifi- 
cation of the absolute management prerogative. | 
But, are the parties agreed that this clause, this manage- 
ment of mines clause is still in effect, except for certain 
modifications that are to be found internally within this 
series of agreements? | 
Mr. Kelly: We say that it is, Mr. Examiner. 
Trial Examiner: What is the position of the Respondent? 
Mr. Owens: I don’t know what you are reading from. 
Trial Examiner: I am reading this one. I don’t know 
where it is to be found in the blue one. 


Mr. Owens: You are reading from the ’41 contract? 
Trial Examiner: That’s right. 
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Trial Examiner: This isn’t going to help me too much 
because what I want to know is how much of these contracts 
is still in force. 

Hold this for a moment. Now where is it in your book? 

Mr. Owens: Well, in the ’50 contract, right at the begin- 
ning it states what contracts are carried forward. It says 
this agreement, subject to amendments, modifications and 
supplements as hereinafter provided carries forward and 
preserves the terms and conditions of the Appalsine 
Joint Wage Agreement. 

Mr. Kelly: That’s exactly what is carried forward, the 
1941 management clause. 

Mr. Owens: Now and in the ’50 agreement it was 
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changed, it was modified, the management clause and it is 
to read as—— 
Trial Examiner: Let me see that. I didn’t see that at all. 
Mr. Owens: Right here. (Indicating.) 


Trial Examiner: ‘‘The mine workers intend no intru- 
sion upon the rights of management as heretofore practiced 
and understood. It is the intent and purpose of the parties 
hereto that this agreement will promote and improve indus- 
trial and economic relationship in the bituminous coal in- 
dustry.”’ 
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Mr. Boiarsky: I do want to call the Trial Examiner’s 
attention to the fact that in exhibit C-1, which is the 
blue book, there is contained the 1947 agreement, which, as 


I understand, is not in exhibit A. Is that correct, Mr. Kelly? 
Mr. Kelly: I think that’s true, but do you contend that 
the 1947 agreement has been carried forward byanything? 


Mr. Boiarsky: I don’t—the 1947 agreement is not men- 
tioned in the 1950 contract, but it does have a bearing what 
goes in there and what is taken out, has a definitive bearing 
upon what the meaning of the present contract is. 
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Trial Examiner: I would like to ask this question while 
Mr. Hardy is pausing: Was this thing, even during the strike 
or after the strike, at any time carried through to settle- 
ment of local and district disputes procedures? 


The Witness: No, sir. 
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| 
Trial Examiner: Well, you asked that it be handled 
under the procedures, under the machinery provided for 
in the | 
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settlement of local and district disputes. Now, that provi- 
sion relates to the channelization and settlement of differ- 
ences involving one of the following: the meaning and ap- 
plication of the provisions of the 1952 agreement. (2) dif- 
ferences about matters not specifically mentioned in the 
1952 agreement. (3) the rise of local trouble of any kind at 
a mining facility, and (4) grievances under the seniority 
arrangement. Now, under which of those classifications 
did you think that this fell so as to warrant your demand 
that it be referred to the settlement of local and district 
disputes? 

The Witness: Truthfully at the time I didn’t give any 
thought as to what provisions the contract had set forth! or 
anything else. All I knew was we had a difference and that 
we should resolve this difference through some means and 
there was machinery in the contract set up to handle griev- 
ances. As far as classifying it in any certain sia ia 
didn’t even think about that at the time. 

Trial Examiner: Now, this machinery set up in the con- 
tract doesn’t relate to requests for contract changes, are 
requests for contract changes handled through the machin- 
ery provided for in the settlement of local and district dis- 
putes section? 

The Witness: Normally, no, that’s negotiated at a high- 
er level. The International Union and representatives | of 
various operators associations. | 











(148, 149) 
148 
Recross ExaMINaTION 


Q. (By Mr. Boiarsky) When you say that the Union, I 
think that is the word that you used, refused to go through 
the settlement of local and district disputes section, what 
Union are you referring to? A. Probably I should clarify 
that and say the Local Union and the mine committee. That’s 
the only one that I was in direct communication with at any 
time except when some of the members of the district were 
there. 


Q. Do you know of any request by the Company or by the 
Association to meet and concern themselves with the settle- 
ment of this dispute after February 28, 55 when the men 
returned to work? A. After the mine went back to work 
Boone County Coal Corporation was not aggrieved. The 
men that we had hired for the specific jobs were allowed to 


go to work and as far as we were concerned, why, we were 
not aggrieved after that. 

Q. Well, there isn’t any question, is there, Mr. Mitchell, 
that the representatives of the district and representatives 
of the Kanawha Coal Operators’ Association, and the Com- 
pany, together with the Mine Committee and then Presi- 
dent Roy Bias of the Local Union, met on February 24? 
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A. Yes, sir, they met on February 24. 

Q. So far as you know there has been no request for any- 
thing further to be done concerning the matters that were 
in dispute? A. No, sir, after the mine went back to work 
there wasn’t any dispute because the mine went back to 
work just like it came out. 
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EXAMINATION 
Q. (By Trial Examiner) 


Q. Then I take it from your answer that you consider 
this to be a grievance under the seniority arrangement, 
because 
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that’s what paragraph 8 of the seniority provisions refers 
to? A. I think that could be clarified by the stand that the 
Mine Committee and the Local Union were taking that men 
from the panel, according to their seniority, should be put 
in the mine at common labor and the men doing other jobs 
should be upgraded to do the job that was open that we 
were trying to find a man for. I think that could be con- 
strued to apply here, because the grievance as far as the 
Local Union was concerned was under the seniority clause 
in the contract. As such they should have been willing to 
negotiate it. 

Q. Well, did they ever say they were unwilling to es 
tiate it? A. The morning of the strike I asked them to put 
the mine back in operation and settle any differences under 
the machinery set up by the contract and they said car- 
tainly not, that they wouldn’t do it. 

Q. They said they wouldn’t do what? Put the mine babk 
into operation or talk about it? A. That’s right. ! 

Q. You mean they refused to talk about it, even if—well, 
let me put it this way. Did they indicate that they would be 
willing to talk about it, but not to put the men back to wom 
A. That’s right. 

Q. They did indicate that? A. Well, they did talk sont 
it at later dates, but didn’t 
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put the mine back in operation. 

Q. But, your proposal had a condition precedent that, 
‘‘Let’s talk about it, but only after the men go back to 
work’’; is that correct? A. Not necessarily, no, sir. Of 
course, our main objective was to get the mine back in opera- 
tion. Of course, we still had a difference that had to be set- 
tled. In fact, the difference had been for a month and a 
half, almost two months previous. In order to avoid any 
trouble we tried at various meetings to reach a decision. 
At the last meeting before I finally hired the new men I 
asked them if any man on the panel even thought he could 
run the loading machine, let him come forward and we 
would give him an opportunity to do it. I waited eight days 
after that and didn’t anyone show up. We tried repeatedly 
to settle the question before the mine even went out on 
strike. We anticipated, in fact the various members of the 
committee told us they would go on strike if we hired the 
new man. Willie White at one time advocated that we take 
the operators that we had on other equipment and force 
them to run these 11 BU’s, if they didn’t want to do it run 
them down the hollow. 

Q. Well, it was the Union’s position in substance—I am 
basing this on something you just said—that the broad pro- 
visions of the seniority article contemplated in a situation 
of this kind that even though there were not people on the 
panel qualified to do the job, the fulfillment of the objec- 
tives of 
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the seniority clause required that some other people who 
might be competent be given those jobs and those people in 
turn replaced by the people on the panel? A. I think that 
was their—— 
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Q. Was that their position? A. That was their position, 
that we upgrade men already employed and switch em- 
ployees that were already at work around so that finally 
only employees that we would need from the—to hire would 


be general labor, and they could be drawn from the panel. 
| 





* * * * * * * * * t 
| 

Q. (By Mr. Hardy) Now, was that the position that the 
contract called for, is that the position the Union had, or 
was that the solution they had to the difficulty? A. welk 
that was the solution they had to the difficulty. 

Q. Well, what was their position as to what the contract 
called for? A. Well, Henry Harris—or, yes, Henry—I get 
mixed up on names. Henry Harris said that he knew that 
it wasn’t contract but in order to keep down trouble that’s 
what we will have to do. Roy Bias made the statement it 
won’t—that he knew it wasn’t contract, but they were mak- 
ing the suggestion to keep trouble down. | 
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FurtHer Repiect ExaMInaTIon 


FurtHER Recross HxaMINATION 


Q. (By Mr. Owens) Well, let me ask you this question, 
Did the Mine Committee ever refuse to meet with either 
the Boone County Coal Corporation, or the Association 
when they were requested to do so? A. Not to my knowl} 
edge; no, sir. 

Q. The only thing they refused to do was to put the mine 
back to work and then meet? A. That wasn’t the answer to 
the question that I answered awhile ago, if that’s what you 
are speaking of. | 

Q. Well, did the District ever refuse to meet with the _ 
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Company or the Association when they requested it? 


A. AsI stated, as far as I know anything I say here would 
be hearsay, or passed on to me. 

Q. So far as you know there never was a refusal to meet? 
A. No, sir. 


EXAMINATION 


Q. (By Trial Examiner) You may have testified about 
this yesterday but I’m not entirely clear. During the dispute 
between the mine committee and you, that preceded the 
work stoppage, will you tell me what the position of the 
Union was, just what did they want to have you do or 
have you not do? A. Even though they couldn’t furnish 
qualified operators from their panel to run an 11BU load- 
ing machine, they didn’t want us to go outside and hire a 
man. They claimed that there were men doing common 
labor jobs in the mine already employed that could be 
upgraded and put into the loading-machine operator’s job,': 
then the only men that we would be required to call from 
the panel would be common labor. 


Q. And on what did they support that assertion, what 
was their general argument in support of their position? 
A. Well, at different times, different members said that 
they understood it wasn’t contract but in order to keep down 
trouble, this was what we must do. They claimed that in 
so doing this, we would avert any work stoppage or any 
strike. 
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Q. Did they ever say that it came within the general 
scope of the seniority provision? A. No, sir, not to my 
knowledge. | 

Q. Or within the general purposes of the seniority clauses 
read as a whole? A. No, sir. 

Q. And what was the position of the Company? A. The 
position of the Company was that if they couldn’t | 

160 | 
furnish a qualified man from the panel, we had the right to 
go outside the panel and hire a qualified operator. | 

Q. And did you point to any particular contract pro- 
vision or provisions to support your position? A. Yes, sir, 
I think at different times we pointed out the management 
clause in the Contract and we also pointed out in the senior- 
ity clause, in the Contract, that you could hire men back in 
new classifications other than the one that they were cut 
off in, if they were qualified and entitled to the job by 
seniority. However, they didn’t produce anybody from the 
panel that they said was qualified for the job. i 
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Q. And did the Union representatives make any re- 
sponse to your contention that that was one of the clauses 
that controlled? A. Oh, at one time, I think I stated yes- 
terday, Henry Harris said that he knew that what they 
suggested wasn’t contract but in order to keep trouble 
down, we would have to do this; and I asked Henry, I said, 
“If we follow through on this, what do you think the 
result will be?’’ And Henry said, ‘‘I think we will have a 
strike.” 

Roy Bias, on at least one occasion, and possibly more, 
said that he knew that it wasn’t contract but they were 
offering this suggestion to keep down trouble. | 


* * * * * ° * * | 
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FurtHER EXAMINATION 


Q. (By Mr. Owens) Mr. Mitchell, when you said the 
Union took this position in regard to seniority, did you mean 
the local Union? A. The local Union, yes, sir. 

Q. And this was conveyed to you by the mine com- 
mittee? A. Yes, sir, and the president of the Local. 
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Q. Roy Bias? A. Yes, sir. 

Q. Did you tell Bias or any of the mine committee that 
the Company wasn’t running a training school? A. Yes, 
sir. 

Q. Who did you tell that to? A. I don’t remember the 
exact person, it might have been directed to during the 
conversation. I think I made that statement in the general 
meeting when possibly Mr. Bias was present, as well as 
other members of the mine committee. I also made the state- 
ment that we couldn’t be saddled with a training program 
when our neighbors weren’t. Training is expensive. 

Q. Is Island Creek Coal Company a neighbor of yours? 
A. Island Creek Coal Company is in the vicinity we are 
in. They are in the Logan district, they are not in the 
Kanawha district. 

Q. Do you know if they run that type of training? A. 
I don’t know anything about Island Creek. 

Q. Isn’t it the truth that that’s where the man you did 
hire, Libatore, came from? A. Yes, sir. 

Q. And the result of that training? A. I couldn’t say 
that it was a direct result of the training, no, sir, I don’t 
know. 

Trial Examiner: Well how did the question of training 
school 
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school arise? I asked you before whether the Union had 
ever taken the position that men on the idle panel should 
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be trained for that work and I thought that you said that 
they did not. 

The Witness: They did not, no, sir. 

Trial Examiner: Then how did this topic come up? 

The Witness: You mean at present, now? 

Trial Examiner: Well, how did you get to discuss the 
question as to whether—well, strike that. Why did you 
tell them that you weren’t running a training school? 

The Witness: There was a controversy between manage- 
ment and the representatives of the Union that we had 
some operators inside the mine already employed that 
could run the 11BU loading machine. We had had this 
one loader on different sections with very poor results. Then 
they said that they thought that these men could be 
trained to run the loading machine. 

Trial Examiner: What men were they referring to, men 
on the idle panel, or men already working in the mine? 

The Witness: Men already working in the mine. 


164 | 
Trial Examiner: Is there something you want to add to 

that? ! 
The Witness: Yes, sir, during one of our meetings after 
the strike occurred, it was near the eighth of February, we 
requested a meeting with the members of the mine commit- 
tee and the president of the Local and this same topic came 
up again and Homer Crum, who was at that time running 
a 30BU loading machine in the mine, was questioned by man- 
agement and the mine committee and Homer made the state- 
ment that he had run an 11BU Joy for approximately two 
months but that he couldn’t operate the machine as an 
experienced operator should operate it. And we had one 
other man, Arthur Gore, who was at that time operating'a 
14BU loading machine and he made the statement that he 
believed with proper training he could learn to run the 
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11BU Joy in 30 to 60 days. So if we would be saddled with 
a training program that would take 30 to 60 days to train 
an operator, to run a loading machine efficiently, or as it 
should be, and our competitors who are in the same type 
of coal we are and selling on the same market, could work 
with experienced operators, we would be at a decided dis- 
advantage in the industry. 


Q. (By Mr. Owens) Did the Local Union claim that there 
were machine men on the panel? 
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A. I think I made the statement yesterday that at one time 
they claimed Cephas White could operate a loading machine 
and another time Willie White said that Alex Armstrong 
could run an 11BU loading machine. However, I explained 
yesterday that I had talked to Cephas White and he said 
that he couldn’t operate the loading machine; and I ex- 
plained that Alex Armstrong was hired for a shuttle-car 
operator when we had given the custodian the list of the 
men we needed and he volunteered for shuttle-car operator. 
That’s the only two men, to my recollection, they claimed 
could operate the machine. 

Q. Well, had they ever been a machine man, as distin- 
guished from a machine man BU11 operator? A. I don’t 
understand your question. 

Q. Well, had they ever run any kind of a machine? A. I, 
from my own personal knowledge knowing first-hand wheth- 
er they did or not, I don’t know. From hearsay I understand 
that Cephas White had operated a 12BU Joy and had maybe 
relieved on a 14BU during lunch period. 

Q. And during that time was he paid the machine man 
rate? A. I couldn’t tell you, that was before my time with 
Boone County. 

Q. Does the Company maintain records, employment rec- 
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ords, as to what these men do, or have done in the mine! 
A. Certainly, you have your payroll records. 
Q. Did you check those records of all the men on the 


panel to | 
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see if you had any men who had worked as machine ment 
A. Yes, sir. 

Q. And did you find any there that had worked as ma- 
chine men? A. Not directly on the panel, no, sir, not ds 
loading-machine operators. And certainly not as 11BU 
operators because we hadn’t had any 11BU loading ma- 
chines there prior to this time. 

Q. Then didn’t the local Union take the position that if b 
man were a machine man, that he was then entitled to a 
period of time on the new type of machine and that’s what 
they mean when they talk about a training period? A. Not 
at the outset of our conference they didn’t. Later, after the 
strike occurred this question was brought up and parti¢- 
ularly by Mr. Farley and Mr. Payne on February 24th. | 

Q. That’s the position that Mr. Farley and Mr. Payne 
took? A. I don’t know that that was their position. They 
made the suggestion that we do institute a training program. 
I couldn’t say that that was their position. At the time, this 
was an informal meeting and there were several suggestions, 
put forth as to why—as to efforts to settle the work stop- 
page at that time, or to get the mine back in operation and 
this was one of the things that Mr. Farley suggested in 
order to get the mine back in operation. | 

Q. And when was that meeting? A. February 24, 1955. 

Trial Examiner: What is the classification of an 11BU 
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loader? | 
The Witness: The Contract does not go into various 
classifications for the difference between machines. It has 
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loading-machine operator classified in there for wages only. 
All loading-machine operators are paid the same rate re- 
gardless of what type of machine they are employed on. 

Trial Examiner: Well, did you have any people on the 
idle panel who had been loading-machine operators? 

The Witness: Not 11BU loading-machine operators. 

Trial Examiner: No, just loading-machine operators. 

The Witness: As I stated previously, Cephas White had 
relieved during lunch periods. 

Trial Examiner: Well, Cephas White was not on the idle 
panel was he? 

The Witness: Yes, sir. 

Trial Examiner: Oh, he was, yes. 

The Witness: He had relieved the regular 14BU oper- 
ator during lunch periods and sometime back had run a 
12BU Joy. 


Q. (By Mr. Owens) Mr. Mitchell, were there any layoffs 
while you were employed, from October ’54 until the 27th 
of January ’55? <A. No, sir, during this period there was 
approximately 14 men put back to work from the idle panel. 
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Q. Were there any men in the working force that had 
been classified as machine men? A. When you speak of 
machine men, there’s cutting machines, loading machines, 
there’s—— 

Q. Well, which one was involved, the cutting machine that 
you were trying to hire for this 11BU cutting machine? A. 
We were trying to hire an 11BU operator if we could. 

Trial Examiner: Isn’t that a loading-machine operator? 

The Witness: Yes, sir. 

Trial Examiner: He would be paid the wage rate stip- 
ulated in the Contract for a loading-machine operator? 

The Witness: Yes, sir. 
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Q. (By Mr. Owens) Were there any employees in the 
working force that had been classified as loading-machine 
operators? <A. Yes, sir, we had six mechanical sections 
working and we had six operators on each shift classified 
as loading-machine operators. | 

Q. I didn’t state my question right. Were there any em- 
ployees on the working force that had been classified’ as 
loading-machine operators but were working in some other 
classification? A. Yes, sir, I think there was fellows work- 
ing that had formerly run loading machines but for one 
reason or another had been taken off the loading machines. 

Q. They had been downgraded so to speak? A. Yes, 
sir, because of poor performance or inability to 

169 i 
handle the machine properly or get the proper production 
from it. | 


* * * * * * * * * | 


Q. I will ask you this: Do you have any loading-machine 
men that can get on a new model loading machine and oper- 
ate it as efficiently the first day or the first hour as they 
could after operating it a month? 
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A. I don’t believe we do have. 

Q. (By Mr. Owens) In other words, each time a new 
model loading machine is brought out, you have to have 
a check out period, so to speak, to have the man become 
familiar with whatever minor changes have been made? 
A. And you have to have someone with a thorough knowl- 
edge of the machine to demonstrate to the man who 
is going to learn to run the machine. In the case of this 
11BU loading machine, we didn’t have anybody employed 
at the mine with sufficient knowledge to enter into an 
instruction program with the operators presently cmaplayea. 
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Q. Doesn’t the mine management usually employ com- 
petent 
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supervisors to do that? A. Supervisors are not employed 
for instruction alone. There are many supervisors who 
cannot operate any piece of equipment in the mine. You 
employ a supervisor for his ability to direct his work 
forces and for his safety ability and his labor relations with 
his men, not necessarily because he can run every piece of 
equipment in the mine. I doubt if there is any supervisor 
in Boone County Coal Corporation or in any other mine 
that can operate every piece of equipment in the mine as 
efficiently as it should be operated. 

Q. I didn’t ask you that question but don’t they usually 
have—isn’t it part of the duties of a foreman in his par- 
ticular area to instruct the employees how to do the work? 
A. Yes, sir, that’s part of their work. 

Q. Isn’t it part of management then to provide super- 
visory employees to instruct their employees in the use 
of equipment when they introduce new equipment? A. 
I think I answered you question a moment ago. You couldn’t 
expect any supervisor to be as efficient on every piece of 
equipment in the mine as an experienced operator should 
be. And we don’t hire any supervisors to instruct on every 
piece of equipment in the mine, it would be impossible 
to do it. 

Q. Iam not talking about every piece of equipment, what 
I am saying, isn’t it a function of management to provide a 
person who knows how to operate the equipment that they 
are going to 
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put into use, to instruct their employees how to use that? 
A. That’s what we had attempted to do and what we did 
do when we hired the two new 11BU operators to go to work. 
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Q. Did you hire them as foremen? A. No, sir. 

Q. Was it your understanding, when the two new men 
were hired, Libatore and Mullins, that they would be there 
for a short period of time and that their job would then 
be just to train the men that were in there to operate those 
11BU machines? 





A. Mr. Libatore and Mr. Mullins were hired as regular 
employees of Boone County Coal Corporation with no stip- 
ulation as to time limit or the length of their employment. 
They were not hired for instructors alone, they were hired 
to do a job that we needed done at the mine and during 
the course of their employment there, other men who were 
helpers on the loading machine did learn to operate under 
their guidance. | 

Trial Examiner: I am not quite clear that I wulendand 
what is meant by classification in the Contract. If Cephas 
White had been hired to run the 11BU machine, would 
he have been hired in the same classification that he held 
before or would that have been a new classification for him? 

The Witness: As far as he’s concerned, it would ay 
been a new classification. 

Q. (By Mr. Owens) What would be the old classification 
and what would be the new classification? A. If I am 
not mistaken—I may be a little wrong in this—but I under- 
stand, at the time Cephas White was cut off he was a 
loading machine helper, an operator-helper. 

Trial Examiner: Oh, a helper, I see. And here he would 
be a loading-machine operator? 

The Witness: But there were two different types of loading 
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machines. He was a helper on the 14BU loading machine 
and the new machine, of course, was an 11BU. 
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Trial Examiner: I can understand the distinction be- 
tween loading-machine helper and loading-machine operator 
because that’s a distinction that is made in the Contract 
itself. 

The Witness: Yes. 

Trial Examiner: But is there any distinction in the Con- 
tract between a loading-machine operator who operates 
a certain kind of equipment and a loading-machine operator 
that operates another kind of equipment? 

The Witness: The classification in the Contract is for 
wages only. There are many and varied types of loading 
machines, track mounted and the operation of loading ma- 
chines are very different, and of course, for every equipment 
company that puts out a loading machine, it would be very 
dificult to list every piece of equipment that should be 
listed as an operator in the Contract. 

Trial Examiner: I understand that, and the Contract 
doesn’t attempt to do that. All the Contract attempts to do 


is set up certain classifications for wage purposes. 

The Witness: Yes, sir, that’s right. 

Trial Examiner: And the loading-machine operator, no 
matter what kind of loading machine he operates would be 
classified as a loading-machine operator, is that right? 

The Witness: Yes, sir, as far as wages are concerned. 
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Trial Examiner: Now, you tell me that Cephas White had 
previously been a loading-machine helper, which would be 
different from a loadiag-machine operator. My next ques- 
tion is this: Was there anyone on the idle panel who had 
previously been a loading-machine operator? 

The Witness: Cephas White had run a 12BU loading 
machine prior to the time that he was helper on a 14BU 
loading machine. Of course, that 12BU loading machine 
and the 14BU are similar in their operating controls. 
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Trial Examiner: So he had been an operator at one time? 
The Witness: Yes, sir. 
Trial Examiner: Was there anyone else on the idle pand 
who had been a loading-machine operator? 
The Witness: To my knowledge, no, sir. 
Trial Examiner: The Union never took the position that 
you were not to run an 11BU machine, is that correct? 
The Witness: Well, I wouldn’t say they took the position 
we shouldn’t put the machine in operation, no, sir. | 
Trial Examiner: Well, their position in substance was 
that if you ran that machine, it should be manned by some 
person who was either on existing working force or the 
idle panel and since, according to your testimony, they 
conceded that they had no one on the idle panel who was 
qualified to work the machine, their position really boiled 
down to this: That you should take someone from ae 
existing workin,; force rather than an 


176 


outsider to run that particular equipment? 
The Witness: Yes, sir. 


Harry G. Kennedy 








a witness called by and on behalf of the General Counsel 


a * * ® & ft * * * / 
Dmect EXAMINATION | 


Q. (By Mr. Hardy) How long have you been associated 
with Kanawha Coal Operators’ Association? A. Since 
1932. 

Q. What is your position with the Association? A. Bx. 
ecutive secretary. 
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Q. Are you acquainted with the Boone County Coal 
Corporation? A. Iam. 

Q. Is that Company a member of your Association? 
A. They are. 

Q. Have they ever given any authority to the Associa- 
tion? A. They have. 

Q. What sort of authority? <A. Telegram or letter au- 
thorizing us to represent them in wage negotiations or 
dealing with the Union. 

Q. Is the Kanawha Association a member of any other 
association which bargains with the mine workers? A. We 
are. 

Q. What? A. Southern Coal Producers Association. 


* * a * ® 2 * = * * 


Mr. Boiarsky: It is stipulated and agreed, by and between 
the parties to this proceeding that for this proceeding the 
unit apropriate for collective bargaining within the meaning 
of Section 9(b) of the National Labor Relations Act as 
amended shall consist of the following: All employees work- 
ing in or about the mines of coal mine operators designating 
and authorizing Southern Coal Producers Association as 
their representative 
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for the purposes of collective bargaining, excluding coal 
inspectors and weigh bosses at mines where men are paid 
by the ton, watchmen, clerks, engineering and technical 
forces of the said coal-mine operators working at or from 
a district or local mine office, essential supervisors in fact, 
such as mine foremen, assistant mine foremen, who in the 
usual performance of their duties may make examinations 
for gas as prescribed by law, and all other supervisors as 
defined by the Act. 
Mr. Hardy: General Counsel so stipulates. 
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Trial Examiner: I understand then that at least for the 
purposes of this proceeding all parties are stipulating that 
the unit just described by Mr. Boiarsky is a unit appropriate 
for the purposes of collective bargaining within the mean- 
ing of the Act, is that correct? 

Mr. Hardy Yes, sir. 

Trial Examiner: The stipulation is approved. 


* * * * * * * * | 


| 
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Trial Examiner: Can you just stipulate that at all times 
material to this proceeding the United Mine Workers was 
and still is the exclusive bargaining representative for the 
employees in the appropriate unit as just described? | 

Mr. Boiarsky: It is so stipulated by counsel for Be- 
spondents. : 

Mr. Hardy: It is so stipulated by General Counsel. | 

Q. (By Mr. Hardy) Now, just for the record, Mr. Kennedy, 
could you describe shortly what area the Southern Coal 
Producers cover? A. The Southern Coal Producers cover 
the area of southern West Virginia, eastern Reatacky, 
Virginia, Tennessee. 

Q. Now, as the Association representative, you testified 
that you represented Boone County in negotiations. Do 
you also represent them in labor relations? A. Yes, sir. 

Q. Do you have any duties in regard to the Contract, does 
the Association have any duties in regard to the Contract 
and the Settlement of Disputes Section? A. In the settle- 
ment of Disputes Section, we come in on step three which 
is he intermediate Board level, which is one member—which 
is one person from our organization and representatives 
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from the District organization. It then goes to the Joint 
Board which is two members from our organization and two 
members from the District organization. | 

s e * * * & * . * 
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Q. Mr. Kennedy, when did you first personally hear about 
the labor dispute concerning 11BU operator at the Boone 
mine? A. On November 4, 1954. 

Q. And what did you receive at that time? A. A tele- 
phone conversation with Mr. Ed Greenwald, general man- 
ager of the Company. 


Q. When did you next have any conversation with any- 
one at the Boone County Coal Corporation concerning this? 
A. On January 19 I was in a meeting at Cincinnati and Mr. 
Greenwald called me and told me that the machines were 
ready to come out of the shop. 


Q. Well now, you say that there was a dispute. Who told 
you that there was a dispute? A. Mr. Greenwald advised 
me that there was a dispute. 


Q. (By Mr. Hardy) Now, was anyone at District 17 
informed that there was a dispute at the Boone County Coal 
Corporation? A. On the morning of January 20th, I called 
Mr. James Farley, the chief field representative of the Dis- 
trict office and so advised him and he informed me that he 
would check into it as I informed him that the Company was 
anticipating hiring these men on January 27th, which 
would be one week from the date that I talked to him on 
January 20th. 

Q. And what did Mr. Farley tell you? A. Mr. Farley 
said he would check into the matter and advise me. 

Q. Were you informed that there was a strike then, at 
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a later date? A. On the morning of January 27th Mr. 
Greenwald called me and advised me that the mine was 
on strike. ! 
Q. What did you do then, if anything? A. I then ealled 
Mr. Farley and held a conversation with Mr. Farley. 
Q. What did he say? A. Mr. Farley said that, in fact 
I accused him of more or less ! 
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calling the strike because I had forewarned him of the sit- 
uation on January 20th. He informed me that he had gone 
to the mine himself on January 22nd but the mine had been 
working, therefore he didn’t stay to talk to the men after 
they came out of the mine; that Mr. Short had gone to the 
mine the night before and had found out that there was a 
dispute between the Company and the local Union; that the 
men had suggested that the Company upgrade their em- 
ployees and hire from the panel only common laborers ; 
that as far as he and the Union were concerned they were 
backing the men 100 percent. 
Trial Examiner: What is Farley’s position again, 
please? | 
The Witness: Mr. Farley is chief field representative 
for District 17, United Mine Workers of America. : 
Q. (By Mr. Hardy) What is Mr. Short’s position, if you 
know? A. Mr. Short, at that time, was a field representa- 
tive for District 17, United Mine Workers of America. | 
Q. Do you happen to know his first name? A. Howard. 
Q. Was that all of that conversation, that you recall? 
A. That was, well that conversation lasted for 25 minutes, 
it was one of the longest conversations I have ever had with 
Mr. Farley over the telephone, and naturally, I think both 
of us not only raised our voices but used some pretty strong 
language. That was the gist of it or the meat of the con- 
versation. 
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Q. Was anything said about what the Contract called 
for? 
185 


A. In that conversation I told Mr. Farley that they were 
circumventing the Contract, that the management of the 
mines and the direction of the working forces was certainly 
vested exclusively in the management. I asked him if he 
was trying to take that clause out of the Contract. He said 
that clause was in the Contract and I said, ‘‘Why don’t you 
recognize it then?’’ Mr. Farley then said that he, as far as 
the management clause was concerned, that’s all we ever 
talked to him about, that’s all he ever heard, and in all the 
umpire cases that that was the clause that we cited all the 
time, and that he was getting damned tired of hearing it. 
I then told him that along with the management clause cer- 
tainly the seniority clause gave the Company the right to 
do what they were doing. Mr. Farley said that he didn’t 
care about the Contract, that they were going to back the 
men 100 percent in this particular instance. 

Q. Now after that did you have any correspondence with 
the International Union or District 17 or did you—did you 
have any correspondence with them? A. On February 2nd, 
at the instructions of the Boone County Coal Corporation, 
we sent a telegram to the International Union. 

Q. Did you cause that telegram to be sent? A. We did. 

Q. I hand you what has been identified as General Coun- 
sel’s Exhibit No. 4 and ask you if you caused a copy of that 
telegram to be sent to those parties? 
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Mr. Hardy: I offer General Counsel’s Exhibit No. 4 
in evidence. 

Trial Examiner: General Counsel’s Exhibit No. 4 is 
admitted. 
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187 ! 
Q. Did you later have a meeting? A. The meeting, the 
first meeting that we held was on February 24th at the mine. 


* * & e * ® * * % i 


Q. At whose instigation were you at the mine? A. Mr. 
James Farley had requested a meeting on February 23rd. 


* * * * a * * * * | * 


Q. Now, who was with you at that meeting? A. Mr. J ack 
Flippen was with me. 

Q. Anyone from Boone County Coal? <A. Mr. Green 
wald, Mr. Davis, Mr. Price, Mr. Mitchell. | 

Q. Anyone from District 17 besides Mr. Farley? A. 
Mr. Charles Payne, vice president and the mine sia 
and the president of the local Union. 

Q. And what was the result of that meeting? A. Well, 
the result of that meeting was that about four forty-five I 


made a motion that the mine return to work just the way 
it came out on January 27th. 
Q. And did they go back to work? 
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A. They did, sir, on February 28th. 
Trial Examiner: I lost you somewhere. What sort of 
meeting was this, the one at which you made the motion? 
The Witness: This was an informal discussion. 
Trial Examiner: Between whom? 
The Witness: Between the District and the Kanawha 
Coal Operators’ Association. 





Trial Examiner: Well, the Contract itself doesn’t spell 
out how these grievances should arise. What is the practice? 
The Witness: Well, the practice is that an aggrieved 
party takes up his case with management and after the 


7 





(188, 189, 191) 


aggrieved party and management cannot come to any settle- 
ment of his case, then the aggrieved party turns his case 
over to the mine committee. The mine committee then asks 
for a meeting with management. They come in and try to 
resolve their differences. 

Trial Examiner: Well, wasn’t that, in effect, done? 

The Witness: If they don’t resolve their differences then 
they file a grievance blank with District 17. 

Trial Examiner: I see. 

The Witness: At which time, District 17 calls our office 
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and arranges with us a meeting at the mine, of the inter- 
mediate Board. Then the meeting of the intermediate Board 
is held and under the Agreement that we have with the 
United Mine Workers to be an official meeting of the inter- 
mediate Board, some evidence has to be taken in the case 


and then that constitutes a formal meeting of the inter- 
mediate Board. 

Trial Examiner: Is what you have just said spelled out 
in detail in any instrument or is it something that’s just 
grown up out of practice? 

The Witness: This is something that’s grown up out of 
practice. 


Trial Examiner: No, let’s talk about the situation that 
existed at the mine at that time. Wasn’t there a grievance 
at that point, wasn’t the Union complaining that this new 
job should be filled from the existing work force or the 
panel? 

The Witness: We have many informal meetings, they 
have many informal meetings at the mines, we have many 
informal meetings at the intermediate Board level, such 
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as we had at Boone County, but that does not constitute a 
grievance under the Settlement of Disputes clauses as such. 
Trial Examiner: Well, hadn’t a difference arisen between 
the Union and the Boone County Coal Corporation? 
The Witness: Sure, yes, sir. : 
Trial Examiner And had that grievance been discussed 
with mine management? 
The Witness: That is right, sir. | 
Tria: Examiner: And had that grievance thereafter been 
discussed between mine management and the mine a 
mittee? 
The Witness: That is right, sir. 
Trial Examiner: And didn’t you finally reach the poinb 
it is true I think it was after the strike—where that same 
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difference was discussed between District representatives 
of the Mine Workers and—I don’t know, who was the con- 
missioner, representative of the Coal Company, would that 
be you? 

The Witness: That would either be me or Mr. Flippen 0 or 
at that time Mr. Bill Stinnette. 

Trial Examiner: Weren’t you discussing the grievances 
at that third level at that point? | 

The Witness: Yes, sir. 

Trial Examiner: And at that point the matter was finally 
disposed of as a result of your motion? ! 

The Witness That is right, sir. | 


Ps * & * * ra * * * * 


Q. (By Mr. Hardy) Did you receive any communication 
from anyone at District 17 concerning the dispute between 
the time the strike commenced and the time the charge was 
filed? A. No, sir. 

Q. Did you ever receive or hear or was it reported to you 
that there was any answer to any of the telegrams sent? 
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A. On February 3rd Mr. Greenwald called me and advised 
me that he had received a telegram from Mr. Boyle. 

Q. I hand you what has been received in evidence as 
General Counsel’s Exhibit No. 5 and ask you if that was 
read to you by Mr. Greenwald? 
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A. It was. 

Q. Is that the only reply? A. It was. 

Q. That was ever reported to you? <A. It was. 

Q. I asked you the question, did you receive any com- 
munications from any of the people to whom you caused 
the telegram to be sent. Did you hear anything in any way 
from them? A. The only thing we received was the one 
reply from Mr. Boyle. 

Q. You received no telephone calls? A. No, telephone 
calls, no letters, no wires. 

Q. Nothing atall? A. Nothing at all except Mr. Boyle’s 
telegram. 


s & s * * * & * e * 


Cross EXAMINATION 


Q. (By Mr. Boiarsky) Mr. Kennedy, after you received 
the telegram from Mr. Boyle or after Mr. Greenwald had 
read to you Mr. Boyle’s telegram in which it is stated that 
“District president Blizzard, handling the dispute at your 
mine, suggested you contact him,” I ask you whether after 
receiving that telegram you contacted Mr. Blizzard? A. I 
didn’t receive that telegram. 

Q. Did you, after Mr. Greenwald read to you the tele- 
gram, contact Mr. Blizzard? A. I did not. 
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Q. Did you at any time prior to February 10th when, ac- 
cording to Witness Mitchell’s testimony Mr. Blizzard came 
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to the mine on February 10th, did you at any time contact 
him? <A. No,sir. 

Q. Mr. Kennedy, isn’t it true, that the Kanawha Coal 
Operators’ Association has for some time been asserting that 
a work stoppage under similar circumstances has been’ a 
violation of the National Labor Relations Act? 

Mr. Hardy: Mr. Examiner, I object. 

Trial Examiner: Sustained. 

Mr. Boiarsky: We would like to vouch the record on this 
please. 

Q. (By Mr. Boiarsky) Will you answer the question. 

Trial Examiner: You would like to do what? 

Mr. Boiarsky: Vouch the record. 

Trial Examiner: I am not sure that I understand wha 
that means. | 

Mr. Boiarsky: Make an offer—— | 

Mr. Kelly: Make an offer of proof. 

Trial Examiner: You want to make it in question and 
answer form? 

Mr. Boiarsky: Yes. 

Mr. Hardy: But not answers from this witness. I suppose 
that he means that if the witness were permitted to answer 
he would say such and such. 
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Mr. Boiarsky: Well, we can do it—— | 
Mr. Hardy: But we don’t want this witness to make 
any answers. | 
Trial Examiner: Well, he may make his offer of sera 
in that form, under the rules. | 
Mr. Hardy: That’s all right. You mean you are going 
to instruct this witness to answer his questions? : 
Trial Examiner: I am asking him if he’s making an offer 
of proof. He can make it in one of two ways, he can either 
state orally what he expects to be able to prove or he may, 


1 
| 
' 
! 





81 














(195, 196) 


under the rules of federal procedure, question the witness 
and it will stand as an offer of proof. 
Mr. Boiarsky: That’s my understanding of the rules. 


Mr. Hardy: All right. Whatever you permit. * 
Trial Examiner: Well, he has—I don’t think I have any 
choice in the matter under the rules. Go ahead. I was just 
unfamiliar with that expression, I had never heard it before. m4 
Mr. Boiarsky: Will you read that question back to the 4 
witness, please? ne 
(Question read.) ‘ 


Q. (By Mr. Boiarsky) Similar circumstances to those in 
present proceding? A. I don’t know your definition of 
sometime. 

Q. Well, let me be more specific then. 

Trial Examiner: Let me know when you finish with the 
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offer of proof. 

Mr. Boiarsky: Yes. 

Q. (By Mr. Boiarsky) Did you not at various times 
during the calendar year 1950, as executive secretary of the 
Kanawha Coal Operators’ Association, file numerous 
charges with the National Labor Relations Board at its 
ninth regional office at Cincinnati, Ohio, charging the Inter- 
national Union, United Mine Workers of America, District o 
17, United Mine Workers of America and various local 
unions of the United Mine Workers of America with having 
violated the National Labor Relations Act under circum- 
stances similar to those that are involved in this proceed- 
ing? <A. In the year 1950 we filed 13 cases of unfair labor 
charges, 12 of them against the United Mine Workers, Dis- - 
trict 17, and one against United Mine Workers, District 50. 

Q. Well, the one against District 50 did not involve this 
problem, didit? A. No, that was a Timbermen’s case where 
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they struck a mine to try to force them to stop buying non- 
union timber. 
Q. Did the charges that you filed include a charge for 
and on behalf of the Boone County Coal Corporation? A. 
I don’t recollect it, the 12 cases, just who they were for., 
Q. To refresh your recollection, was Leevale Collieries 
Incorporated one of them? A. Yes, sir. 
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Q. Was Hatfield Campbell’s Creek Coal Company an- 
other one? A. That’s Hatfield Campbell’s Creek at Ratis- 
ford, yes, sir. 

Q. And I believe you said the Boone County Coal Cor- 
poration was another? A. I said I didn’t recall it. If you 
have it there, I do not have my records here with me, but 
as I stated there were 12 cases. 

Q. Was Wyatt Coal Company, Sharon, West Virginia, 
another? A. As I recall, yes, sir. 

Q. West Moreland Coal Company of Madison, West Vir 
ginia another? A. AsI recall, yes, sir. 

Q. Riverton Coal Company, Crown Hill and Handley, 
West Virginia another? A. AsI recall, yes, sir. 

Q. AGHibarw By-Products Coal Company of Milburn, 
West Virginia another? A. AsI recall, yes, sir. 

Mr. Boiarsky: Mr. Trial Examiner, we are going to ak 
that the Trial Examiner and the Board take judicial notice 
of the proceedings in the following cases which we say 
involve these—this—these charges and companies aia 
which I have just inquired of Mr. Kennedy. 

Trial Examiner: The Trial Examiner will decline to take 
judicial notice because he considers it irrelevant. 
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Mr. Hardy: Are we in the offer of proof? | 
Trial Examiner: Are you making an offer of proof? | 
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Mr. Boiarsky: That is correct. We are asking the Trial 
Examiner to—— 

Mr. Hardy: It is still in the offer of proof. 

Trial Examiner: Oh, I see. Now, it is my ruling it is 
irrelevant. Now, you state what you think, were it not for 
my improper ruling, I should have taken judicial notice of. 

Mr. Boiarsky: Case number 9-CB-82; 9-CB-85; 9-CB-65 
which is the case of the Boone County Coal Corporation; 
Case number 9-CB-89; Case number 9-CB-73; Case number 
9-CB-83 ; Case number 9-CC-34; Case number 9-CB-93 ; Case 
number 9-CB-66. . 

Q. (By Mr. Boiarsky) Mr. Kennedy, do you know what 
disposition was made of the charges which you filed with 
the ninth region of the Board? A. We were notified by the 
Board that, by the Cincinnati office, that the charges would 
not stand. We appealed to the General Counsel, Mr. Bott, 
and Mr. Bott notified us that the charges would not stand. 
We have no appeal from the General Counsel of the 
N.L.R.B.’s decision. 

Trial Examiner: Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 
Mr. Boiarsky: That concludes the vouching of the rec- 
ord, for offer of proof. 
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Q. (By Mr. Boiarsky) Mr. Kennedy, when you called 
Mr. Farley on January 27th, did Mr. Farley state to you 
that he would refuse to discuss the matter? A. No, sir, he 
did not so state. 

Q. He did not, on that occasion, state to you that he 
would refuse to ask the men to return to work? A. Yes, 
sir, he did say that he would not ask the men to not only— 
not only refused to ask them to return to work but they 
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were going to back them 100 percent. I asked him to put 
the mine back to work. 

Q. And you are positive that on that occasion that Mr. 
Farley stated that he would refuse to do that? A. Yes, sir. 

Q. Did you ever ask Mr. Blizzard to return the men to 
work? A. No, sir, I had no conversation with Mr. Blizzard 

at all. 

Q. Did Mr. Blizzard tell you that he would be glad to 
meet with the representatives of the—to meet with you or 
representatives of your Association at any time? A. Did 
Mr. Blizzard tell me that? No, sir, he did not. 

Q. Well, did he write you a letter stating that to yout 
A. He wrote me a letter and it was in answer to a letter 
that I had written him in which he stated that. I believe 
that letter was on February 25th as I recall. My letter was 
on February 15th to him. 

Q. And I believe that in the communication that you 
received 
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from Mr. Blizzard, he stated to you that the reason that you 
had not heard from him was because of a fire that had 
occurred at the Mine Workers’ Building in which his office 
was located? A. They had a fire, as I recall, on the evening 
of the 16th which put their telephones out of ern for 
two days, as I recall. 


| 
i 
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Q. Do you deny that the suggestion was made either by 
Mr. Farley or Mr. Payne that the man who had been hired, 
namely Libatore, would be permitted to go to work and 
that the Company would then have Libatore train other 
employees, and that the proposition was made to Mr. 
Greenwald, general manager of the Company, as I under- 
stand, and that you and Mr. Greenwald then went outside 
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the room and came back in and it was announced that the 
Company accepted the proposition? A. You are right ex- 
cept the last statement where you said the Company would 
accept the proposition. We did go out and discuss the sit- 
uation and came back, at which time Mr. Greenwald stated 
that it had always been the practice of the Boone County 
Coal Corporation to upgrade men wherever the men were 
qualified and could perform the work. They would still do 
that in the future, they had no intentions of stopping that 
at this time. 


Q. (By Mr. Boiarsky) At that meeting on February 24th 
were there any other grievances or disputes discussed? A. 
Yes, sir. 

Q. What were they? A. One of them was that Mr. 
Greenwald had said that he was going 
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to run all the niggers out of camp and I practically laughed 
that off because Mr. Greenwald had gone to school in 
Pennsylvania and was also a graduate of Penn State and 
I think I made a little speech on being a member of the 
school board of Kanawha County and that we were faced 
with the problem of integration, and I knew Mr. Green- 
wald’s, his feeling towards integration and certainly that 
fell for me, for lack of facts. I asked them to bring in any 
facts and it was what we term around the mine as ‘‘sand- 
house talk.’’ It was gossip. Nobody came forward with any 
facts at all regarding that situation. 

Q. Well, wasn’t there current, at that time, a feeling 
among the men that the Company had an anti-Negro feeling 
and wasn’t that discussed at that meeting? A. That was 
the only time I have heard it discussed, was on February 
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24th, at which time I asked repeatedly for them to bring in 
any proof or any facts and no proof and no facts was 
brought in. It was all sandhouse gossip. 

Q. Wasn’t there some mention made of the name of a 
man by the name of Weakley on that occasion? A. Mr. 
Weakley was quoted, yes, sir, and I asked them to ae in 
facts against Mr. Weakley. 

Q. Who was Mr. Weakley or who is he? A. He was for. 
merly our mine foreman. 

Q. Was he mine foreman at the time of this work sop. 
page? A. No, sir. 


\ 
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Q. Didn’t Roy Bias, on that occasion, or someone else, 
if not Roy Bias, say that Weakley was the man who was 
against the Negroes? A. My answer at that time was, 
‘‘Maybe that’s the reason he is no longer here.”’ 

Q. Didn’t you, on that occasion, call attention to the fact 
that Mr. Weakley was no longer there? A. That’s what I 
stated. I said, maybe that was one of the contributing fac- 
tors that he was no longer there. 


| 
* * * * * * * * % | 


Trial Examiner: Excuse me. Was that Negro question 
brought up in the form that that was one of the reasons for 
the strike or was it brought up in some other way? | 

The Witness: The only reason for the strike was what 
had occurred on January 27th. All this was built up be- 
tween January 27th and February 24th. 

Trial Examiner: No, what I have particularly in maint, 
did any Union representative state at that meeting that 
this Negro question was one of the causes for the strike? | 

The Witness: I think they cited four things at that time. 
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One of them was this safety matter on Section 10, one of 
them was the Negro question, one of them was this hiring 
of the man outside the panel. 

Mr. Boiarsky: I will refresh your recollection, Mr. Ken- 
nedy. 

Q. (By Mr. Boiarsky) Wasn’t the other one the matter 
of the re-employment of, or replacement and employment 
of Arnold Smith? A. You are right, sir, that is right. 

Q. And what disposition was made of his case? A. The 
mine went back to work on February 28th exactly the way 
it struck on January 27th with all employees in their same 
categories. You realize that Mr. Smith did not cause the 
strike, his discharge occurred after the strike. That is, he 
was fired for calling the men out of the other section of 
the mine. 
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Q. (By Mr. Boiarsky) Mr. Kennedy, I hand you Re- 
spondent’s Exhibit No. 1 and ask you to state what that is? 
A. That’s a memorandum of understanding of the interpre- 
tation of the seniority provisions of the national Agreement 
between District 17, United Mine Workers of America and 
the Coal Operators’ Association of the Logan field. 


208 
Trial Examiner: And was that executed by the parties? 
209 


Q. (By Mr. Boiarsky) Mr. Kennedy, did you, under 
date of August 24, 1955 write a letter to Mr. R. O. Lewis, 
president, District 17, United Mine Workers of America 
proposing that the Kanawha Coal Operators’ Association 
and the United Mine Workers of America, District 17, make 
effective on September 1, 1955 the memorandum of under- 
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standing of the interpretation of the seniority provisions 
between District 17, United Mine Workers of America and 
the Coal Operators’ Association of the Logan field, dated 
April 10, 1953 with the following exceptions: Under clause 
number nine, beginning with the words, ‘‘For the pur- 
poses,’’ strike paragraphs three and four, down to and 
including the words ‘‘to fill the job vacancies.’’ 

Mr. Kelly: If the Examiner please, may we inquire | if 
Mr. Boiarsky contends there was an agreement entered 
into? If so we have no objection. If there wasn’t we think 
this is just further prolonging this record about nothing. 

Mr. Boiarsky: We disagree, we take the position that 
this is a proposal, by the Kanawha Coal Operators’ Asso- 
ciation, to adopt what the District 17 and Logan field have 
agreed to; that has a direct bearing on the seniority provi- 
sions of the Contract. 7 

Trial Examiner: Well, let him answer the question. , 

Did you write that letter? | 

Show him the letter. 
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The Witness: Yes, I wrote the letter. | 
Trial Examiner: All right. Now, are you offering it in 
evidence? | 
Mr. Boiarsky: We will now offer it into evidence 
Trial Examiner: The letter and this, and the Logan—— 
Mr. Boiarsky: We will offer in evidence the Logan 
Agreement or memorandum of understanding, identified 
as Respondent’s Exhibit No. 1 and the Kanawha Coal 
Operators’ Association’s letter dated August 24, 1955, 
marked for identification as Respondent’s Exhibit 2, | 


(Thereupon, the above referred to documents were 
marked Respondent’s Exhibits 1 and 2 for identification.) 
e Sd e & * e cag La & | 
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Mr. Boiarsky: The Respondents take the position, Mr. 

Trial 
211 

Examiner, that this interpretation is consistent with the 
position that was taken in this proceeding by the men and 
exemplies the interpretation that other operators have 
placed upon the Contract. 

Trial Examiner: Are you referring now specifically to 
the matter beginning at the bottom of page four? 

Mr. Boiarsky: Well, that and also what is listed here 
under three and five. 

Mr. Examiner, may I ask off the record? 

Trial Examiner: Off the record. 


(Discussion off the record.) 
Trial Examiner: On the record. 


* * * * * * * * * * 
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Trial Examiner: Yes, I understand that, but as I under- 
stand the Respondent’s position, the Respondents desire to 
introduce this for this purpose: To show that even the 
Association here recognizes that what the Union was seek- 
ing to accomplish was not necessarily inconsistent with the 
provisions of the Contract. They are trying to show as I 
understand, that at least there was a gray area which was 
an open subject for negotiation, and that the position that 
the Union took at that time was not necessarily urged in bad 
faith, and with a purpose of modifying the Agreement, but 
that it was something that could be accomplished within 
the framework of the Agreement. 

I think that may be pertinent when you consider the 
Telephone Company case that dealt with this problem. I 
am sure Mr. Hardy is aware of it. 

I don’t say that their position is correct, I don’t know, but 
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it might be some indication that it is a matter that’s not 
entirely inconsistent with the Contract; that it might at 
least be, in what I described before, as a gray area. 


= 2 * * * * * * * 


Trial Examiner: Well, the only relevancy it might have, 
as I see, is it might be used, possibly, to support a sub- 
sidiary finding to the effect that even the Company repre- 
sentatives recognized that in a situation of this kind up- 


grading of people to fill a vacant position arising on new 
215 ! 


equipment was not inconsistent with the contract. 


* a * * * * tt * 
| 
| 


(The documents heretofore marked Respondent’s Ex- 
hibits Nos. 1 and 2 for identification, were received in 
evidence. ) 

* * e * * we * * * ‘ 
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Trial Examiner: Did the Union ever refuse specifically 
to meet and confer about these differences, at any time be-| 
fore the strike or after the strike? | 

The Witness: Now, are you speaking of Boone Coane, 
particularly, or are you speaking in general? 

Trial Examiner: I am speaking about Boone County, the 
differences between the Union and Boone County, the con- 
troversy with which we are specifically concerned here. | 

The Witness: Between January 27th and February 24th, 
or February 10th, when we filed our charges, no, there was’ 
no request on our part for any meeting. There was no 
request on their part for any meeting. 
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By Mr. Boiarsky: 


Q. Did William Blizzard, District 17’s president at the 
time that this work stoppage occurred, at any time, so far 
as you know, refuse to direct the men to go back to work? 
A. I have no knowledge of that. 

Q. Well, so far as you know he never refused to return 
the men to work? A. I don’t know that he ever refused to 
return the men to work, nor have I any knowledge that he 
ordered the men to return to work. 

Q. So far as you know did Mr. Blizzard ever refuse to 
go through the bargaining processes of the contract, at any 
time after February 2nd when you sent the telegram to 
District 177 A. Not to my knowledge. 


222 
Redirect Examination 
By Mr. Hardy: 


Q. Mr. Kennedy, in answer to a question of Respondent’s 
counsel you said in effect that so far as you know Mr. Bliz- 
zard did not refuse to bargain with you. Well, as a matter 
of fact did Mr. Blizzard ever meet or talk to you at any time 
between the time you sent him the telegram on February 
2nd and—Well, any time? A. I thought that questions 
was, Did Mr. Blizzard refuse to bargain with us at any time 
from January 22nd to February 2nd and I had no conversa- 
tion or communication with Mr. Blizzard between January 
22nd and February 2nd. 

On February 2nd we not only wired Mr. Blizzard, but 
wired the International office and the Local Union, and 
there was no evidence at all of any bargaining or com- 
munication with our office, or Boone County Coal Corpora- 
tion, until Mr. Blizzard stopped at the Boone County Coal 
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Corporation on the afternoon of February 10th, which was 
about 4:30 or 5:00 o’clock in the afternoon. 


223 


2 2 * ae * 
Recross-Examination 
Mr. Boiarsky: 


Q. Mr. Kennedy, my questions with reference to Mr. 
Blizzard as to whether or not he had refused to direct the 
men to go back to work, or refused to process any dispute 
through the Disputes Section of the contract, related to the 
period, I believe February 2nd, until the work stoppage was 
ended on February 28th. Are your answers the same for 
those dates? A. Well, on February 10th Mr. Blizzard 
stopped by the mine and discussed the matter with Manage- 
ment. Management called me about 6:00 o’clock that eve- 
ning and told me Mr. Blizzard had been there and had ar- 
ranged for a meeting at 1:00 o’clock on the next day. | I 
informed him I couldn’t be there but I would have some- 
body from my office go there. 

I drove to Huntington the next day, came back that eve- 
ning and received a call that somebody was supposed to be 
at the mine from the District office on February 12th. | 

I went to the mines on February 12th and nobody sacl 





from the District. 
The next meeting that was arranged with our office was 
arranged by Mr. Farley on February 23d. We asked him 
at that time for a meeting that afternoon, and he said that 
he and Mr. Payne had to go to Hairwood that afternoon, 
and so by mutual consent the meeting was put at 11 200 

o’clock on February 24th. : 

| 
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Q. But you never heard Mr. Blizzard say to you that he 
would refuse to have the men return to work? A. I had no 
conversation with Mr. Blizzard. The only contact with Mr. 
Blizzard was a telegram that was sent on February 2nd, 
and to which I am advised there was no answer from Mr. 
Blizzard, the only answer was from Mr. Boyle. 

* * * * * ? % * 
226 

Mr. Hardy: And I offer General Counsel’s Exhibits 8, 9 
and 10 in evidence. 

* * a * * e * 

Trial Examiner: I will receive all three. 


* * * * * * 


Roy Bias 
a witness called by and on behalf of the General Counsel, 


* * & ae * * * * * * 
Direct Examination 
By Mr. Hardy: 


Q. Mr. Bias, you were the president of the Local in Janu- 
ary and February, 1955? A. I was. 


229 
Cross-Examination 
By Mr. Boiarsky: 


Q. Mr. Bias, I hand you what has been admitted in evi- 
dence as General Counsel’s Exhibit Number 11, and under 
the portion of this exhibit headed ‘‘ Number 9 Section,’’ and 
directly opposite those words, has been written the word 
‘‘inbye’’. Did you write that? A. No, sir, I don’t recall 
writing that. 


94 





(229, 230, 231) 


Q. Now, Mr. Bias, this exhibit is dated January 25, 1955. 
Does this exhibit contain any reference to a cave-in at the 
Boone County mine on January 24, 1955, the day before the 
date of this report? A. Yes, it ocenrred on this - 
inspection. 

Q. Well, does your report cover that cave-in? A. NG, Bi sir, 
the written report don’t. 

Q. Will you explain why it does not? A. We report 0} our 
findings in writings, and the findings were covered up in the 
fall in this particular section. If you will notice in opr 
report the findings is in writings on 


230 


the various sections we made on that particular occasion. 

Q. In other words you do not make a report except where 
something may be done to correct a faulty situation and, a 
violation? A. That’s true. 

Q. And had the situation that occurred on J anuary 24th 
been cleared up at that time? A. Well, it was in progress 
of being cleared up at that time. 

Q. But the evidence of what the fault was had been 
destroyed; is that correct? A. That’s true. 


| 


| 
* e * * * & * * * + 
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Mr. Boiarsky: At this time, Mr. Trial Examiner, Re- 
spondents and each of them move the Trial Examiner and 
the Board to dismiss this proceeding on the grounds that 
the evidence offered for and on behalf of the General 
Counsel does not establish any violations of the Act as 
charged in the Complaint. 

You will recall that under paragraph 4 of the Complaint 
it is alleged that ‘‘Respondents by calling and thereby 
causing the employees of Boone County to go on strike... 

We submit that there is nothing in the record which shows 
that either the Local Union, District 17, or the Interna- 
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tional Union called and thereby caused the employees of 
Boone County to go on strike. 


* bd * * * 2 * ® * a 


238 


Trial Examiner : J will reserve decision on that; or, better 
yet, I will have to deny the motion at this point, with leave 
to renew. 


* * a * * ne * * * * 


241 
Roy Bias 


was called as a witness by and on behalf of the Respondent, 


* * * * * * * * * * 


Direct Examination 


* * * * & * ” @ * * 
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Q. Are you presently employed by Boone County Coal 
Corporation? A. Yes. 

Q. In what capacity? A. At the present time I am a 
dispatcher. 

Q. When did you begin your duties as a dispatcher? A. 
About three months ago. The first day of December, I 
believe. 

Q. Are you at the present time an officer of Local Union 
Number 2935, United Mine Workers of America? A. No, 
I am not. 

Q. Or were you President of that Local? <A. I was. 

Q. During what time? A. During ’53 and 54, if I am 
not mistaken. I am not positive. 

Q. Following the termination of your position as Presi- 
dent were you elected to another position? A. I was elected 
to the Vice-Presidency. 

Q. And during what period did you serve as Vice-Presi- 
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dent of the Local? A. I served from June of this past year 
up until the first 


243 


of December. 
Q. Were you: | 
Trial Examiner: Were you President of the Local in es an- 

uary and February, 1955? | 
The Witness: Yes, I was. 


By Mr. Boiarsky: | 
Q. Were you not Vice-President of the Local on J anuaty 
2, 1956? | 
Trial Examiner: What difference does it make? 


The Witness: I don’t recall. 


Trial Examiner: He was President of the Local at the 
times that we are concerned with, and he’s not an officer 
now, if that’s all you want to know. ! 








By Mr. Boiarsky: 


Q. Are you at the present time a member of the Loca 
Union? A. No, I am not. 

Trial Examiner: You are not? 

The Witness: No, Iam not. I resigned. 


By Mr. Boiarsky: 


Q. Mr. Bias, were you also a member of the Safety Com- 
mittee during any period beginning about November 1, 
1954, and through February 29, 1955? A. Yes, I was. | 

Q. Were you a member of that Committee all during that 
period or only a portion of that period? A. I believe a porr 
tion of that period, not all of it. 

Q. Now, beginning back in November of 1954, state 
whether or | 
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not there were disputes or differences which arose between 
the employees of the Boone County Coal Corporation and 
the Company? A. Yes, there were disputes. 

Q. What did those disputes relate to? A. They related 
to the employment of new men. 

Q. Well, did they relate to anything else? A. They re- 
lated to safety practices. 

Q. Was there any concern among the men—strike that. 
Was there at that time any concern among the negro mem- 
bers of the Local Union concerning their jobs? A. Yes, 
there were. 

Q. What was that feeling? A. Well, the feeling was that 
they were showing discrimination between the colored and 
the white. 

Q. Do you know what the basis of that complaint was? 
A. The basis, I think, was that the employment was very 
small of colored people in the past number of years, as was 
called to my attention by one of the members of the Com- 
mittee, which in turn was talked about in a meeting with 
the management. 

Q. You mean talked about in meetings of the Local 
Union? A. Yes. 

Q. What was said at the Local Union meetings concern- 
ing that problem? A. Well, we felt that there was discrim- 
ination shown 

245 
between the colored race and the white. 

Trial Examiner: Does this Local just cover the Boone 
Mine or does it cover other mines in the area? 

The Witness: It just covers the Boone Mine. 

Trial Examiner: What proportion of the employees were 
negroes in 1954—at the end of 1954? 

The Witness: Well, I couldn’t say offhand the exact 
number. 
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Trial Examiner: Well, approximately, was it ten per 
cent? 

The Witness: I would say about—I would say twenty 
per cent. 

Trial Examiner: About twenty per cent? : 
By Mr. Boiarsky: ! 

Q. When you say that there were twenty per cent, during 
what part of 1954 was that? A. Well, I would say i 
the first six months of ’54. 

Q. Did the picture change after the first six months? " 
Well, during the lay off and so on, and so forth; yes, a i 
were fewer in number. 

Q. Are you familiar with the number of negro salutes 
who were on the working force in January of 1955? 4 
When you say familiar, do you mean I 

Q. Do you know the approximate number? A. No, I 
wouldn’t know that. | 

Q. Was it less than the twenty per cent? A. | 

Mr. Johnson: I object, your Honor. He said he didn’t 
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know the approximate number. | 
Trial Examiner: I will let him—— : 
The Witness: I would have to know the approximate 
number to tell you. | 
By Mr. Boiarsky: ! 
Q. At the—— | 
Trial Examiner: About how many people did you have 
employed at the mine in 1954? | 
The Witness: Around 275, I believe. 
Trial Examiner: Well, about how many negro employee 
were there in 1954? 
The Witness: Well, I figured it about twenty per cent. | 
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Trial Examiner: That would be about fifty? 
The Witness: Forty or fifty? 


By Mr. Boiarsky: 


Q. Now, during the period beginning with about the first 
of November and continuing on up to January 27, 1955, 
were there any complaints about safety conditions at the 
mine? A. Yes, there were complaints. 

Q. Where were those matters discussed? A. Well, on 
the job and in the office occasionally. 

Q. Were those complaints brought to the attention of the 
Coal Company officials? A. Yes. 

Q. Was there an accident or cave in at the mine on 
January 24, 1955? 
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A. Yes, there was. 

Q. Were you present with the Safety Committee at that 
time? A. Yes, I was. 

Q. Did you, on that occasion, have any conversations or 
conversation with one or more members of the supervisory 
force of the Coal Company? A. Yes. 

Q. Concerning the unsafe condition? A. Yes, sir, I did. 

Q. Will you relate what those conversations were? A. 
Well, on the morning of—during the 24th, we were asked 
by the members of the organization to go to this particular 
section, it had a very bad top. We notified the manage- 
ment which was Mr. Brown, was the mine foreman, that 
we wanted to enter the mine and in reply he said he was 
awful busy and he didn’t know whether he could make it or 
not, and he wondered if we couldn’t put it off until that 
evening after work time. And I told him we should go and 
would like for him or Mr. Mitchell, one to go along with us 
since they were new on the job, we would like for them to 
go along with us. 

Q. What did Mr. Brown say? A. Well, he said he was 
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very well tied up, but he would see what he could do, and 
we told him we wanted to ride the mantrip in, which was p 
custom that we usually did, occasionally. 

Q. Did you ride the mantrip in then? 


A. We did. ! 

Q. Was there any supervisory employee who rode in bi 
you? A. Yes, there were. 

Q. Who was that? A. Robert Turner. 

Q. What position did he hold with the Company? A. 
Well, at that time I don’t know, he was doing different 
jobs. 

Q. But, he was a member of the supervisory force? A. 
He was. | 

Q. Did you think that he was there for the purpose of 
going with the Committee? A. I truthfully did. 

Q. When did you first determine that he was not with the 
Committee? A. After we got through the loading room on 
the section and had walked up the entry and back I heard 
the dispatcher call this particular section that we were om, 
over a radio. 

Q. What section was that? A. That was number ten 
section, and wanted to know where was that—should I re- 
peat what he said? | 

Trial Examiner: Yes. | 

A. ‘Damn Safety Committee.’? I was standing by the 
radio, and I said, ‘‘This is one of them you are talking to.”’ 
He said, ‘‘ Well, Mr. Mitchell and Mr. Brown said for you 
fellows not to move nary 
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an inch until he got there.’’ 
Q. Did Mr. Mitchell come there? A. He did. | 
Q. What did he say to you? A. Well, he told us we had 
no business in the mine by ourselves, that we were in viola- 
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tion of the contract, that we had no business going to the 
section without he or Mr. Brown, one was with us. 

Q. What answer did you give to him? A. We told him 
always in the past that we notified the management that we 
was going to enter the mine and there had been no objec- 
tions to us going in the mine. That we was under the 
impression that Mr. Turner was going with us, and it was a 
misunderstanding. 

Q. Well, did you, on that occasion, tell Mr. Mitchell what 
the complaint was about, the unsafe condition of the mine? 
A. Yes, we did. We talked about it. 

Q. What did Mr. Mitchell say to you about it? A. He 
said he believed the places could be worked safely by re- 
timbering. 

Q. Well, did——-A. There was an excess amount of 
weight, it was on a pillar section. The timbers were break- 
ing about as fast as they could set them. 


Q. What did the Committee then do? Did it leave the 
mine? 
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A. Not at that present moment of time, no. 

Q. Were the men working in the mine at that time? A. 
They were, but they wasn’t working in these particular 
sections. 

Q. I believe Mr. Mitchell testified that there was a cave 
in that day. About how long after the conversation that 
you had with Mr. Mitchell did the cave in oceur? A. Ap- 
proximately forty five minutes to an hour. 

Q. Did you later have a conversation with Mr. Mitchell 
concerning it? A. Yes, sir, yes we did. 

Q. What did Mr. Mitchell say to you? A. He says, ‘It 
looks like I owe you boys an apology.’’ He said, ‘‘That is 
one time I was wrong.”’ 
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Trial Examiner: Was there anyone injured in that cave 
in? | 
The Witness: No, sir. | 


* * * sa * * * * cd ie 
By Mr. Boiarsky: : 


Q. Mr. Bias, is the section about which you are—you have 


been testifying as having caved in, is that | 
| 
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the same or a different section which you described in your 
report of January 25, 1955, as being an outstanding sec. 
tion? A. That’s a different section all together. That is 
number ten section, and this is number nine section I was 
speaking of as being an outstanding section. 

Q. Mr. Bias, about when did the—strike that. Had there 
been some disputes or differences between the Local Union 
members and the Company concerning the employment of 
persons from the idle panel prior to January of 1955? A. 
Yes, there were. 

Q. About how far back did those differences go? A. Well, 
J couldn’t say exactly, but they went back some two or three 
months prior to the trouble that we had. 

Q. Now, do you recall when it was that the Company Gad 
a discussion with you concerning, or either with you or with 
any other persons connected with the Local Union ccncern- 
ing the employment of an operator for the 11-BU Joy 
machine? A. Yes, I recall a couple of meetings that we had 
prior to that. | 

Q. Can you tell about when those meetings were? A. 
Well, along about January 12, I believe, along somewhere 
near that. 

Q. How did the question of the employment of a joniiow 
machine operator raise? A. Well, the best I recall that 
they put these 11 loaders | 


103 








(252, 253) 
252 


in the mine, which was— 

Q. Now, when you say, 11 loaders, you are referring to 
the type of machines? A. Type of machine, new type of 
machine put in the mines, or was being put in the mine. 

Q. Where did this discussion take place? A. In this mine 
—in the superintendent’s office. 

Q. Do you recall who was present? A. Well, I don’t; I 
can recall the mine committee along with myself, and Mr. 
Mitchell, and Mr. Davis, and Mr. Vance Price, and that’s all 
I can recall definitely. 

Q. Now, tell us what the conversation was concerning the 
employment of an operator for this machine. A. Well, the 
conversation was that the management said they didn’t 
have men there that were qualified for the job, and that 
they were going to have to go out of the panel and hire 
some new men. We didn’t agree with him, of course. 

Q. Was there anyone who was spokesman for the mem- 
bers of the Local Union? A. Well, not necessarily. 

Q. What position did the mine committee and yourself 
take with reference to— <A. We didn’t take any position. 
We may have offered some suggestions. 

Q. What were those suggestions? 
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A. Well, we suggested that the—well, we had requested 
Mr. Greenwald back previous to that when the prices of 
coal were bad and Mr. Greenwald called us in the office and 
had a meeting with the officials of the Local, along with his 
supervisory force, and he said it was going to take coopera- 
tion from everybody to continue to operate and if we had 
any suggestions or anything that we could come up with 
that would help them, that they would appreciate it. 

Q. Now, this was the conversation that you are now 
detailing— A. That’s right. 
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Q. Was at a time when the going was rough in the coal 
industry? A. That’s true. 

Q. All right, proceed. A. And due to that, in those meats 
ings, why, we discussed the various men that they might 
transfer to this type of loading machine in order to bring 
the man back out of the panel. 

Q. Now, what suggestions did you make? A. Oh, we 
suggested that they give Cephas White a trial on the 
machine to see whether or not he would be able to operate it. 

Q. What did the Company—what position did the Com- 
pany take? A. Well, they took the position that he wasn’t 
qualified. | 

Trial Examiner: Cephas White was on the idle panel; is 
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that right? 

The Witness: True. 

By Mr. Boiarsky: 

Q. Did the Company make any statement at that time as 
to what they thought it required for a man to be coms 
A. Yes, they did. 

Q. What did they say? A. They said a man would sve 
to be able to take the machine and perform the duties of it 
the same as any operator, or he would be discharged on the 
spot. I asked him would he be given a fair chance to learn 
the operation of it, and the reply was, no, that they couldn "t 
afford a training school. 

Q. Was there any suggestion made by the Mine Com- 
mittee or yourself that anyone on the working force might 
be up graded? A. Yes, there were. 

Q. Now, what had been the practice—strike that. How 
long had you been an employee of the Boone County Coal 
Corporation? A. Approximately 16 years. 

Q. During that period of time what was the custom and 
practice at the mine concerning promotion of persons on 
the working force? A. Well, the practice in the mine had 
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been that a man would step up to a better job or a higher 
paid job provided he was eligible for the job. 
Q. Now, did you insist that this be done or offer it as a 
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suggestion? <A. I offered it as a suggestion. 

Q. What had been the custom and practice of the Coal 
Company prior to the time about which you are now speak- 
ing, concerning new equipment? Did the Coal Company 
afford the employees on the working force and on the idle 
panel an opportunity to be trained in the use of such equip- 
ment, new equipment? A. Yes, they had in the past. 

Q. Did you suggest to the Company on that occasion that 
the panel employees had not been given an opportunity to 
operate the new equipment? A. Yes, I did. 

Q. What position did the Company state regarding a 
suggestion of that kind? A. They took the position that 
the men weren’t qualified; and I asked the question, I think 
to Mr. Kennedy, who was to determine a man’s qualifica- 
tions without seeing him perform? 

Q. When you say Mr. Kennedy, what Mr. Kennedy are 
you referring to? A. Mr. Harry Kennedy. At one time, 
we were in some meeting, I don’t recall just what meeting 
it was. 

Mr. Hardy: Mr. Examiner, I was going along under the 
assumption that they were talking about two meetings 
around the first of 1955. 

Trial Examiner: Well, so was I, and this is what throws 
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me off. 
Mr. Boiarsky: Well, yes. 


By Mr. Boiarsky: 


Q. You don’t mean that the statement that you have just 
made concerning Mr. Kennedy was at a meeting prior to 
the work stoppage? A. No, not—— 
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Trial Examiner: Well, right now we are talking about 
what happened before the work stoppage, and just limit 
yourself to that. | 

The Witness: It was before the work stoppage when we 
were in some kind of a meeting and Mr. Kennedy was there, 
when the seniority clause of the contract had first come out 
and we were confused as to who was to determine a man’s 
qualifications; did the management have the right or who 
had the right to determine a man’s qualifications. 

Trial Examiner: What do you mean, when the seniority 
clauses were first announced? | 

The Witness: Yes. | 

Trial Examiner: Well, that was back a few years, was it 
not? That was in 1952. Well, we are not going back as far 
as 1952, now. Mr. Boiarsky is asking you about the meet- 
ings in early January, just before the work stoppage. 

The Witness: I understand, sir. In those meetings that 
was discussed of who was to determine their qnalmisations, 
in those particular meetings. 
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Trial Examiner: Very well, all right. 


By Mr. Boiarsky: 


Q. In the meeting which took place about January 16, 
of ’55 did Mr. Mitchell accuse the Committee of wanting to 
take over the management of the mine? A. Yes, he did. | 

Q. What answer did you give him? A.I told him i 
wasn’t trying to take the management of the mines, that I 
eouldn’t hold the job I had, that I merely offered that as a 
suggestion since Mr. Greenwald had said in the past that 
they were open for any suggestions of anything that might 
improve the working conditions at the mine. 

Q. Was there some suggestion by you at that time that 
two employees by the names of Gore and Crumm might be 
placed on the new machines? A. Yes, there were. 
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Trial Examiner: Who were they, were they on the work- 
ing force then? 
The Witness: Yes, sir. 


By Mr. Boiarsky: 


Q. What were their names? A. One, Arthur Gore, and 
Homer Crumm. 

Q. Had either of these employees that you suggested to 
operate ever operated an 11 Joy? A. Yes, they said they 
had. 

Q. What was the Company’s final position at that Janu- 
ary 16, 1955 meeting? 
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A. Their position was that they didn’t have to split their 
crews up since they had these men already on loading 
machines, to train men, that they would cut down their pro- 
duction by doing so. 

Q. Were you of the belief and opinion that Crumm and 
Gore were qualified to operate the 11 Joy? A. Yes, I be- 
lieved they were, and they stated they were willing to take 
the machines and train someone in order that we might be 
able to get our men back that were in the panel. 

Q. You are now referring to Crumm and Gore? A. And 
Gore. 

Q. Was that information conveyed to the Company? A. 
Yes, it was, Gore and Crumm were in the meeting on the 
16th, if I am not mistaken, the 18th or the 19th. 

Q. The Company rejected the suggestion? A. Yes, they 
did. 

Trial Examiner: What reason did they give? The one 
you just stated? 

The Witness: The one I just stated, sir. 

Trial Examiner: That they didn’t want to split up exist- 
ing crews? 
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The witness: That is right. | 
Trial Examiner: And train men? 
The Witness: That’s right. 


By Mr. Boiarsky: 





Q. Was there an instance in November of 


1954, when the Company desired to have two 11-RU oper- 
ators and you and the Committee met with the Company 
officials concerning it? A. 11-RU loading machine oper 
ators? 

Q. Were they cutting machine operators? A. There was, 
at one time, a demand for 11-RU cutting machine operator. 

Q. Tell us about that instance. A. At that particular time 
they were short of 11-RU operators and wanted to go mut 
of the panel to hire a couple of operators. 

Q. Well, did you tell the Company anything, did you os 
any statement to the Company on that occasion, that there 
was confusion among the men about hiring new men? A. 
Yes, we did. | 

Trial Examiner: Do we have a time established for 
that? | 
Mr. Boiarsky: November, 1954. 


By Mr. Boiarsky: i 


| 

Q. What position did you and the Committee take on 
that occasion? A. Well, we took the position we felt like 
there could be something worked out in the panel. | 
Q. Well, did you take the position that there were mer 
qualified, if given a chance? A. Yes, we did. | 
Q. On the panel? A. Yes, we did. | 
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Q. Did you also, on that occasion, take the position that 
the men on the idle panel had not been given an oppor- 
tunity? A. That’s true. 


* * * * e 
By Mr. Boiarsky: 


Q. What answer, Mr. Bias, did the Company give to your 
suggestion that there were men on the idle panel who had 
not been given an opportunity to operate the new equip- 
ment? 


* * *® * * bs * 2 e * 


A. The best I can recall that the men would be brought 
back according to their qualifications and they didn’t feel 
that they had men in the panel that was qualified for these 
particular jobs. 

Q. Well, was that matter taken up with the Local Union? 


A. Yes, it was. 
Q. Do you recall what the Local Union agreed for the 
Company to do? 
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A.I believe they agreed for them to hire these two machine 
men in order that it might enable them to put back another 
section which would employ six or seven more men that 
were in the panel. 

Q. Was there any condition attached to the Local Union’s 
agreement, do you recall? A. Not as I recall, than that 
they would be machine operators. 

Q. Well, to refresh your recollection was there any— 
was there any condition attached to the Local Union’s ap- 
proval providing that the men hired would give the other 
persons an opportunity to learn to operate the equipment? 
A. Yes, I believe that, that was their, the Local Union’s 
suggestion. 
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Q. Well, did you then notify the Company to that effect? 
A. I can’t truthfully say, the Committee will have to ans- 
wer that. 

Q. Do you recall whether or not Howard Short or any 
other representative of District 17 talked with you about 
the situation prior to January 27? A. No, I don’t recall; 


” * * * * * * ® * * 
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By Mr. Boiarsky: 


Q. Now, Mr. Bias, were you scheduled to work on the 
morning shift of January 27, 1955? A. Yes, I was. | 

Q. Did you report for work that morning? A. Yes, I did. 

Q. Was there a work stoppage at the mine on the morning 
of January 27, 1955? A. Well, if you mean—yes, there 
was. The men didn’t work on that date. 

Q. Tell what occurred on that occasion. A. Well, the best 
I could see, it was, there were—was a new man on, and 
standing out in front of the bath house. 

Q. Do you know what his name was? A. I believe Lt 
found out later that it was John Libatore. 

Trial Examiner: Do we have the spelling of that? 
L-i-b-a-t-o-r-e: 


By Mr. Boiarsky: 


Q. What occurred? Go ahead. A. Well, they —e 
to change clothes. I changed clothes and got my light—— 
Q. Where did you change clothes? A. In the bath house. 


| 
263 ! 
Q. And was there a large group of men there? | 
Mr. Hardy: I object. He asked what occurred and the 
man is trying to answer. I object to leading questions, 
there was a large group of anything. 
Trial Examiner: Well, why don’t you tell us in yonr 
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own words what happened that morning. You got to the 
job, you start at what time? 

The Witness: Oh, approximately 6:00 o’clock, 6:15, 
something like that. 

Trial Examiner: All right. Tell us what happened 
that morning? 

The Witness: What happened in general or what hap- 
pened to me that morning? 

Trial Examiner: What you observed, anything that’s 
connected with the work stoppage. 

A. All right. There was a man standing in front of the 
bath house with his light and his clothes on. I went in the 
bath house, changed clothes and got my light and my lighter, 
and walked back in front of the bath house and there was 
conversation there between this man and two or three 
more. I said something like, what is the trouble, boys? 
This man looked around and said he was hired here for 
a Joy operator. Well, I said you know that we have men 
cut off here, and if you do run a Joy it is going to cause 
trouble among the men. Well, he said, you don’t have any 
man that’s cut off that is qualified to 
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operate a Joy and, therefore, that gives me a right to oper- 
ate a Joy. Then Mr. Brown, the mine foreman, came out 
to the bath house and along about the time, and he said to 
him—J said, Mr. Brown, there seems to be some misunder- 
standing here this morning. It looks like there is a new 
man hired here, and we have got men cut off, who would 
like to get back to work. Well, he said, we hired this man 
to work and we intend for him to work, and the man trips 
are made up, if you boys want to ride. 


By Mr. Boiarsky: 
Q. During the time that this conversation took place be- 
tween you and Mr. Brown, were you and Mr. Brown stand- 


112 














(264, 265) 


ing alone or were there other employees around? A. There 
were other employees around. 

Q. Did the employees hear the conversation that took 
place between you and Mr. Brown? 

Mr. Hardy: I object. 

Trial Examiner: Were they in a position to hear it, 
were these employees close enough to hear it? 

The Witness: They were. 
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The Witness: To the best I could recall, after I talked 
to Mr. Brown I went back in the bath house and some of 
the men came to me and said what are we going to do. fz 
said we are going to work. 

Trial Examiner: Go ahead. Well, did you go to work 

The Witness: No, we didn’t go to work. 

Trial Examiner: Did you go to work? | 

The Witness: No, I didn’t go to work either. | 

Trial Examiner: Well, explain what happened that led 
you not to go to work. The last thing you said that you 
were going to work. 

A. None of the other men went over to the portal hole 
where we portal at the mine, and I didn’t go either. 


| 
| 
| 
| 
Md 
i* 
| 


By Mr. Boiarsky: | 
| 


Q. Well, what did they do? A. Well, they aunnEE 
clothes and just drove off in the bath house. | 
Trial Examiner: Did you change your clothes? 
The Witness: After a period of time, yes. 
Trial Examiner: I thought you wanted to work. Didn r 
you tell someone a little while before that that you wanted 
to work yourself? 
The Witness: I went up with the intentions of working, 
yes. 
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Trial Examiner: Well, what made you change your mind? 
The Witness: Well, I couldn’t have handily worked my- 
self. 
Mr. Boiarsky: Shall I proceed? 4 
Trial Examiner: Yes. 


By Mr. Boiarsky: 


Q. Did you direct anyone or more of the employees not ‘3 
to return to work? A. No, sir. 
Q. Was there any statement made to you at that time by “ 


any of the employees that would reflect their feelings about 
going to work? A. Yes, there were. 

Q. What statements were made to you? A. They said 
that they weren’t going to work as long as that new man 
was on the job. 

Q. Did you talk with Mr. Mtchell who testified here on 
yesterday, did you talk with him at the bath house on the 
27th day of January, 1955? A. I don’t recall seeing Mr. 
Mitchell on that day. 

Q. Then Mr. Mitchell is in error when he says that he 
talked with you at the bath house? A. To the best of my 
knowledge, he is. 

Q. Mr. Bias, I hand you—— 

Trial Examiner: Is it possible that your recollection 
might be hazy? 

The Witness: It is a possibility, yes. 

267 
By Mr. Boiarsky: 


Q. But, to your best recollection, you did not talk or see 
Mr. Mitchell on that date? A. That’s true. 

Mr. Boiarsky: May I have the next Respondent’s num- 
ber? 

(Thereupon, the document above referred to was marked 
Respondent’s Exhibit No. 3 for identification.) 
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By Mr. Boiarsky: | 


Q. Mr. Bias, I hand you what has been identified as Re- 
spondent’s Exhibit Number 3, and which purports to be 
the by-laws of Local Union 2935, UMWA. I hand you this 
document, and ask you if those are the by-laws of Local 
Union 2935 that were in force and effect at the time of these 
disputes with the Boone County Coal Corporation? A. 
Yes, they were. 

Mr. Boiarsky: We offer Respondent’s Exhibit Number 
3 in evidence. | 

Mr. Hardy: No objection. 


* oe * * * * * * * % 


Trial Examiner: * * * * 
Respondent’s Exhibit 3 is admitted. 


a e oa * % * * * cd * 
By Mr. Boiarsky: | 
Q. Mr. Bias, I ask you whether, as an ! 
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officer of the Local Union, under your by-laws or otherwise, 
did you have any authority to call or cause a work stoppage 
or strike on January 27, 1955, or at any other time? A. 
No, sir. | 

* * * * w * * * & '* 


By Mr. Boiarsky: 


Q. Mr. Bias, I hand you what has been marked for “dun 
fication, Respondent’s Exhibit 4, and I will ask you to read 
the instrument which is dated October 24, 1951, and signed 
John L. Lewis, President, Thomas Kennedy, Vice-Presi- 
dent, John Owens, Secretary-Treasurer, and consisting of 
two pages. | 


* 2 ® * * * * * * 
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Trial Examiner: Did you get a copy of that from the 
International? 
The Witness: Yes, sir. 
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Trial Examiner: Do you offer it in evidence? 
Mr. Boiarsky: Yes, I offer in evidence Respondent’s 
Exhibit Number 4. 


* = * He * * * * * bd 

(Thereupon, the document previously marked Respond- 
ent’s Exhibit No. 4 for identification was received in evi- 
dence.) 


By Mr. Boiarsky: 


Q. Mr. Bias, has the Local Union 2935, regarded the 
directive as contained in Respondent’s Exhibit Number 4, 
which you have just read, as the policy of the International 
Union, the District 17, and the policy of Local Union 2935? 
A. I don’t quite get your question. 

Mr. Boiarsky: Read the question. 


(Question read.) 
A. Yes. 
By Mr. Boiarsky: 


Q. Did it so regard it at the period that is involved in this 
proceeding concerning the disputes with Coal Company? 
A. Yes. 


By Mr. Boiarsky: 


Q. Did the Local Union ever take any action—strike that. 
Did the Local Union at any time during the disputes that 
are involved in this proceeding take any action which was 
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contrary to the policy of the directive as expressed in the 
directive of October 24, 1951? i 


* * * % a Ps * aa & * 


Trial Examiner: Did you consider that work stoppage 
to be in conformity with that directive? 

The Witness: Not necessarily. 

Trial Examiner: Well, or did you think it was in violation 
of that directive? 

The Witness: I don’t think it was in violation. 


* * * & * Py * * * | 


By Mr. Boiarsky: 
Q. Well, as I understand from your testimony, the Local 
Union took no action authorizing the work stoppage? 
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A. No, sir. | 

Q. Were there any directions from the Local Union or 
the Mine Committee, or yourself, or any of the members, 
not to return to work after the work stoppage started. on 
January 27, 1955? A. No, there were not. 

Q. Did the Local Union at any time either a or 
after January 27, 1955, direct the Mine Committee or your- 
self, or anyone else connected with the Local Union, not to 
undertake to process any disputes according to the sett le- 
ment of disputes section of the 1952 contract? A. ial to 
my knowledge. 

Q. Well, you would have known about it, wouldn’t you, 
Mr. Bias, if such had been—— A. I probably would hay, 
yes. 

Trial Examiner: Did all 250 people of that mine stop 
working that day? | 

The Witness: Well, there was a three-shift operation. 

Trial Examiner: Yes. Were you present when the next 
shift went to work? | 

The Witness: No, sir I was not. 


i 
| 
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Trial Examiner: And everyone on all three shifts 
stopped working? 

The Witness: Yes. 

Trial Examiner: Did you ever picket the place? 
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The Witness: No, sir. 
By Mr. Boiarsky: 


Q. Was there any Local Union meeting between Janu- 
ary—between the beginning of the work stoppage on Jan- 
uary 27, 1955, and January 24—February 24, 1955? A. 
Not as I recall. 

Trial Examiner: Was there a meeting on the day the 
work stoppage began? 

The Witness: I don’t believe there was, no. 

Trial Examiner: Was the answer they didn’t have any 
meetings? They didn’t have any meetings in that period 
between the date of the commencement of the work stop- 
page and the—— 

Mr. Boiarsky: Nor on the date of the work stoppage. 


By Mr. Boiarsky: 


Q. Why were there no meetings of the Local Union 
called, Mr. Bias? A. Because of the sentiment of the men 
and they were all mad and I felt that it would be the wrong 
thing to do because you couldn’t control them. 

Q. Well, had—— A. I was afraid to even attempt to 
even try to talk to them. 

Q. Why were you afraid to attempt to talk with them? 
A. Because they were mad and upset. 

Q. Had any of them said anything to you about not call- 
ing a meeting? A. No, sir. 

Trial Examiner: Did you make every effort to control 
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them? 

The Witness: Yes, I talked with them. 

Trial Examiner: What did you tell them? 

The Witness: I told them we should go ahead and oil 
and one fellow, I don’t know his name, told me to get back 
in the bath house. He said he would send me down the 
hollow with the men. I didn’t have very much choice, but 
to go back to the bath house. : 

Trial Examiner: Why didn’t you go back to work? | 

The Witness: Well, I couldn’t felt justified in going is 
the mine by myself. I would have been afraid. 

Trial Examiner: Did you ever try to make any attempt 
to control them between January 27, and February 24? © 

The Witness: Yes, I talked with them. 

Trial Examiner: What did you do, tell them to go back 
to work? 

The Witness: I told them they should go back to rik 


* * * * * 2 * * * lak 
! 


Trial Examiner: You told them to go to work and whet 
was their response? 

The Witness: They said they would go back to work 
when they quit hiring these new men. They said it might 
be my job tomorrow. 

Trial Examiner: What happened on February 24? Is 
that 

274 
the day they went back to work? 

Go ahead. 

Mr. Boiarsky: I would like to develop that. 

Trial Examiner: Go ahead. 


By Mr. Boiarsky: 


Q. After the beginning of the work stoppage, Mr. Biad, 
did—were you contacted by any representative of District 
17? A. Yes, I was. | 
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Q. Who were those representatives? A. Mr. Jim Farley, 
and Mr. Payne. 

Q. Did Mr. Howard Short talk with you? A. Yes, I 
talked with Mr. Short, too. 

Q. Now, what advice did Mr. Farley give you with refer- 
ence to returning to work? A. He told me we should try 
to get the mine back in operation, or get together and thrash 
the thing out. 

Q. By that do you mean that Mr. Farley advised you to 
have the men process the differences under the contract? 
A. That’s right. 


%& * 2 * * 2 * * * % 


By Mr. Boiarsky: 


Q. Well, on the occasions when Mr. Short came to talk 
with you after the work stoppage began, what advice did 
he give to you? A. Similar advice as Mr. Farley. 

Q. Well, state what that advice was. A. That we should 
try to get the mine back in operation and get the grievance 
settled. 

Q. Well, how were you to settle the grievance? A. Well, 
by the method of discussing the matter and coming to some 
decision with the Management and the Union. 

Q. Now, did Mr. Payne also advise you to that effect? A. 
Yes, sir. 


* * td * 5 * Re * * ® 
276 
By Mr. Boiarsky: 


Q. Mr. Bias, did the International Union, United Mine 
Workers of America, authorize the work stoppage of Jan- 
uary 27, 55? A. No. 

Q. Did District 17 authorize that work stoppage? A. No. 

Q. So far as you know, did the International Union, 
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United Mine Workers do anything to encourage the con- 
tinuance of the work stoppage? A.No. 

Q. Did District 17, so far as you know, do anything tb 
encourage the continuance of the work stoppage? A. No, 
so far as I know, no. ! 

Q. So far as you know District 17—did any repre- 
sentative or any officer of District 17 advise you or the Mine 
Committee not to meet with the Company and process the 
dispute under the contract? A. No. 

Q. Is that true, also—strike that. So far as you Sater 
did the International Union, United Mine Workers of 
America, at any time during the work stoppage, or at any 
other time, advise you not to settle the differences with the 
Company pursuant to 
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the 1952 agreement? A. No. | 
Q. Now, Mr. Bias, after the work stoppage occurred on 


January 27, so far as you know, were there any meetings 
between the Mine Committee and yourself, or the Mine 
Committee alone with the Company relative to this matter, 
or these matters? A. Yes, there were two or three meet: 
ings, possibly four meetings. ! 

Q. Well, do you recall about when those meetings oc- 
curred? A. February 12, I believe we met to discuss it. | 

Q. You were at a meeting, were you on the 12th with the 
Company? A. To the best of my knowledge. I don’t have 
the record. 

Q. Do you recall any other meetings that took siaed 
or A. We were in two meetings, one on the 18th and 
19th, I believe. | 

Q. Was there a meeting on February 24, which you at. 
tended? A. Yes, there was. 

Q. Now, who all were at that meeting, first sepresaniing 
the Union—first representing the Mine Committee, and 
District 17, and secondly representing the Company? A, 
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Myself, Willie White, Henry Harris, and Dawson, as repre- 
senting the Union, the Local. Mr Charles Payne and Mr. 
Jim Farley representing the District, and Mr. Mitchell, 
Mr. Greenwald, and Mr. Brown representing management, 
and Mr. Harris 
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Kennedy and Bill Stinnette, I believe, I am not positive, 
were present. 


* * * * * * * * * * 
By Mr. Boiarsky: 


Q. At the meetings which occurred between the Company 
and the Mine Committee and yourself prior to February 
24th, what were the discussions at those meetings? A. 
Well, the discussions were that—to try to work out a solu- 
tion to the problem that we were faced with. 

Q. Well, what were those problems? A. The problem of 
the 11 BU Joy operator, to try to work out something to 
eliminate hiring some new man. 

Q. You are now talking about the meetings before Feb- 
ruary 24, are you? <A. Yes, back during the layoff we had 
discussions concerning it. 

Q. Well, tell us about those discussions, tell us what was 
said by you and the Mine Committee, and in turn what was 
said by the Company representatives. A. Well, I couldn’t 
tell you in exact words every word that was said in every 
meeting, but that was the main discussion, to work out some 
solution to the problem, and I suggested that we do some 
switching around and get an operator out of the crew 
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that was already employed at the mine in order to avoid 
hiring someone. Mr. Mitchell said it looked to him as 
though I was trying to take the management of the mines, 
on one occasion. 
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Q. What was your answer to that? A. Well, I told him 
I wasn’t trying to take the management of the mines, that 
I couldn’t hold down the job I had, let alone managing the 
mine. Then on one occasion Mr. Greenwald asked me 
didn’t I have a solution, and I told him I might have a solu- 
tion but I was afraid to present it, I had been accused of 
trying to take the management of his mine. 

Q. Well, what did Mr. Greenwald reply? A. Well, J 
don’t recall his reply. He did say that it looked like there 
could be something worked out in order to avoid all the 
trouble and get the mine back in operation. 

Q. Was there a free discussion of the matters at these 
meetings? A. Yes, there were. 

Mr. Hardy: Mr. Examiner, isn’t this the February 24 
meeting? | 

Mr. Boiarsky: No. | 

Trial Examiner: I assumed so. 

Mr. Boiarsky: No, no, these—— 

Tria] Examiner: Well— 

Mr. Boiarsky : I think you will find that the witness was 
asked concerning meetings prior to February 24. | 


280 | 
% * * * * * * m * | % 


Trial Examiner: Well, you had three or four meetings 
prior to February 24? | 
The Witness: Yes. 
Trial Examiner: That’s after the work stoppage began: 
is that correct? 
The Witness: Yes. 
Trial Examiner: Now, who was present at those meet- 
ings? 
The Witness: Well, the mining committee, which I just 
repeated. | 
Trial Examiner: Yes. 
The Witness: And myself, and Mr. Mitchell, and Mr 
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Davis was present at one, I think, and Mr. Greenwald was 
present at two of them. 

Trial Examiner: Now, what generally occurred at those 
meetings, those meetings that were also attended by the 
District representative? 
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The Witness: We just had a round table discussion try- 
ing to figure out—— 

Trial Examiner: Was that discussion centered about 
any particular topic? 

The Witness: Yes, more or less, the 11-BU Joy operator. 

Trial Examiner: Yes. What was the general position 
of the Union—of the Mine Committee at those meetings? 

The Witness: Well, the Mine Committee felt there could 
be something worked out without the employing of—— 

Trial Examiner: Without employing outside—— 

The Witness: Outside labor. 

Trial Examiner: Like having someone from the working 
force up graded or transferred to handle the Joy machine? 

The Witness: Yes. 

Trial Examiner: And have someone come up from the 
idle panel to take his place? 

The Witness: Yes. 

Trial Examiner: What was the position of management? 

The Witness: Well, they took the position that they 
couldn’t afford to put on a training program to train men 
and they felt that the men that they had were well placed, 
and well qualified for the job, and they couldn’t afford to 
tear up their crews in order to do so. 

Trial Examiner: In other words, at those meetings your 
position was substantially — remained substantially the 
same as 
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it had been before the strike, before the work stoppage, and 
management also continued to take the position it had a 
before; is that correct? 

The Witness: That’s true. | 

Trial Examiner: All right. Now was there anything 
else of importance, or did anything happen at those meet- 
ings before February 24? 

The Witness: Well, no nothing of importance other 
than just the discussion what we could work out. 

Trial Examiner: It all related to the hiring of that i in- 
dividual? | 

The Witness: That’s right. | 

Trial Examiner: That was your bone of contention? | 

The Witness: Yes. | 

Trial Examiner: Is that correct? 

The Witness: Yes. 

Trial Examiner: All right, now let’s go on to the Feb- 
ruary 24 meeting. | 


By Mr. Boiarsky: 


i 
| 


Q. Were you present at the meeting on February ot 
A. Yes, I was. 

Q. Tell us who all were there? 

Mr. Hardy: He’s testified to that. | 

Trial Examiner: I don’t know whether he has. I thought 
he had, but now I am confused. | 
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A. Myself, along with the mine committee, Willie White, 
Austin Dawson, and Harris, representatives of Local Union 
2935; the representatives of the Management, Boone 
County Coal Corporation, Mr. E. H. Greenwald, Mr. Mitch- 
ell, and Mr. Brown; and I don’t recall any others. Repre- 
senting the District 17 of the United Mine Workers, si 
Charley Payne, and Mr. Jim Farley. 
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Q. Now, at that February 24th meeting, Mr. Bias, what 
matters were discussed? A. Let me finish the ones that 
were present, if you don’t care. 

Q. Iam sorry. A. And representing the Kanawha Coal 
Association, Mr. Harry Kennedy, and the best I remember 
was Bill Stinnette. That’s all that I can recall that was 
present at the meeting on February 24th. 

Q. What matters were discussed at that meeting? A. 
Well, the matters concerning the handling of the Negro 
race; and in the past the men, how they felt towards the 
discrimination, and concerning the reemployment of men 
which were in the panel. I couldn’t recall all the diseus- 
sions, it was just a general round-table discussion. 

Q. How long did that meeting last? A. Around five 
hours, I think. 

Q. Did any representative of District 17 make a sug- 
gestion 
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as to how the matter should, or might be settled? A. The 
best I can recall, they did. 

Q. Who made the suggestion, and what was it? A. To the 
best of my knowledge Mr. Farley made the suggestion that 
to go ahead and hire these two men, with an understanding 
that from now on we would—that there would be—men 
would be trained for various jobs in order that we might 
not get back in the situation again. To my knowledge that 
was the understanding. 

Q. Now, did the Company make any response to that? 
A. Mr. Kennedy and Mr. Greenwald went out and talked 
a few minutes, and come back, and Mr. Greenwald said 
that that was his intentions all the time, that men be trained, 
and that was his program that he had set up, but he had 
sat down there with his feet up on the desk thinking it was 
being carried out, and which he finds out now that it wasn’t 
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being carried out; that was his intentions all the time, to 
train men in order that they might have men on the job. : 

He also stated that it was better that every man on the 
job could operate every piece of equipment on the job, then 
if you had a man off you could always replace him right 
quick. He said that his intentions was that every man on 
the job that worked on a mechanical section would learn 
to operate the equipment, all types of equipment. 

Q. Was there any discussion at the February 24th meet- 
ing about | 

— 
the Negro question? A. There was some discussion, yes, 

Q. Did Mr. Greenwald make any statement concerning 
it? A. The best I recall someone in the meeting, I can’t 
recall just who it was, maybe it was Mr. White, said that 
he understood that Mr. Greenwald said as long as he had 
anything to do with it that his boy wouldn’t go to sakgol 
with a nigger. 

Q. Was there any statement by Mr. Greenwald concern- 
ing it? A. Mr. Greenwald made some reply and laughed 
about it, about he used to go to school with them. | 

Q. Now, after Mr. Greenwald and Mr. Kennedy went out- 
side and returned, was there any motion made by Mr. Ken- 
nedy to the effect that the men would—— | 

Mr. Hardy: Object. All he has to do is, now, is to nod. 

Trial Examiner: Did Mr. Kennedy make a motion dur- 
ing the meeting? 

The Witness: Mr. Kennedy did make a motion. 

Trial Examiner: What was the motion? : 

The Witness: He said, ‘I will make a motion that we 
put the mine back in operation and return back to work.’’ 

Trial Examiner: And what happened then? | 

The Witness: Well, everyone agreed. 

Trial Examiner: They all agreed? 
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The Witness: They all agreed. 
Trial Examiner: Did you agree? 
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The Witness: I agreed. 

Tria] Examiner: Then what happened? 

The Witness: That was with the understanding, or with 
the impression that these men were to train other men to 
operate the equipment. 


By Mr. Boiarsky: 


Q. Was there any discussion concerning any other griev- 
ance? A. There were. Mr. Arnold Smith had been dis- 
charged, and the question was asked by some of the mem- 
bers of District 17, I don’t recall which one, about Mr. 
Smith; and Mr. Kennedy said Mr. Smith would go back on 
the job as—we would start back as we come out. 

Q. Now, after this meeting on February 24th was there 
a Local Union meeting held? <A. Yes, there were. 

Q. Did the men take a vote on whether or not to return 
to work? A. Well, they took a vote on the mine commit- 
tee’s report, which the mine committee made a report to 
the body of men. 

Q. What was that report? A. A report of the meeting 
that they had had the day before, or—I am not positive 
that the meeting was held on the next day or the day follow- 
ing that—the plans and what was supposed to be done. 

Q. Well, state who made the report to the Local Union. 
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A. If I reeall, Mr. White, Mr. Willie White did, made the 
report, the mine committee’s report. 

Q. Were any representatives of District 17 present at 
that meeting? A. No, there wasn’t. 

Q. Did any of the District 17 representatives ask you if 
you thought it was necessary for them to be there? A. Yes, 
they did. 
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Q. What did you tell them? A. I told them I didn’t 
think it was necessary. 

Q. Who were those representatives? A. Mr. Farley and 
Mr. Payne. 

Q. What action did the Local Union take with nrc 
to going back to work? A. Well, after the mine committee 
made the report and explained in detail what decisions they 
had come to, they took a vote to accept the mine commit- 
tee’s report or to reject it, which in turn they voted to ac- 
cept the report of the mine committee and go back to work, 
providing this training program such as the mine a 
tee reported would be carried out. 

Q. Do you recall what the vote was? A. Not eta I 
couldn’t. It was a somewhat close vote, I think somewhere 
between—I can’t recall the exact number of the figures, 
the secretary has it on his report, but I can’t 
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offhand recall the exact number that was for and against. 
* e * ad * * * oe * i 


Trial Examiner: On the record. 

When was the last meeting you held prior to January 
27th? | 
The Witness: I don’t recall, sir. 
Trial Examiner: Was it within a day or two before? | 
The Witness: I couldn’t say, without checking the re¢- 
ord. 

Trial Examiner: Did you ever have a meeting at which 
that question was discussed about the hiring of a new em- 
ployee? 

The Witness: Yes, it was discussed at some of the 
meetings. | 

Trial Examiner: Was any decision reached at one of 
those meetings as to what you would do if a new ory 
was hired? 
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The Witness: No, there was no decision, no definite 
decision. 
Trial Examiner: What was the discussion? 
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The Witness: Well, just a general discussion, why they 
would have to hire somebody out of the panel, why couldn’t 
they arrange to transfer men around. And I think on one 
occasion one of these boys that were called in, and they 
asked him if he would operate this Joy, stated that he 
would, in one of the meetings, if it could be arranged, that 
he wouldn’t mind giving his loader up and taking the other 
loader if he could avoid the hiring of new men. 

Trial Examiner: Do you keep minutes of your meetings? 

The Witness: No, I don’t; the secretary keeps them. 

Trial Examiner: Is he here today? 

The Witness: Yes, he is. No, I am sorry, the recording 
secretary isn’t here. The recording secretary at the time 
is here, but since then he isn’t the recording secretary; I 
am sorry. 


Cross-Examination 
By Mr. Hardy: 


Q. Where was Willie White on January 27, 1955, at the 
time you went back in the bath house? A. I don’t recall 
where Willie was. 

Q. You are sure he wasn’t with you? A. To the best of 
my knowledge he wasn’t. 

Q. Well, don’t you know? Yes or no. 
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A. I don’t believe he was. 
Q. Did you see Willie White at all that morning? A. I 
may have saw him, yes. 
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Q. Did you talk to him? A. Not as I can recall. Willie 
White changed his clothes on one side of the bath house 
and we changed clothes on the opposite side. There were 
two different compartments to the bath house. 

Q. You didn’t see Willie White inside the bath house, 
then, that’s right, isn’t it? A. Not as I can recall; I aot 
remember seeing him. 

Q. And you didn’t see him outside the bath house? ‘A. 
Not as I recall. There were quite a few men there. | 

Q. Did you see Mr. Mitchell at all that day? A. I don + 
recall seeing Mr. Mitchell that day. 

Q. Did you hear Mr. Mitchell’s testimony? A. I did 

Q. And did you hear Mr. Mitchell say that he talked ‘to 
you? A. Yes. 

Q. And you just don’t recollect it? A. I don’t recall 
seeing Mr. Mitchell on that date, no sir. 

Q. You wouldn’t say he was wrong? A. I wouldn’t say 
he was wrong. 

Q. Did you talk to Mr. Harris on January 27th? You 
know Mr. Harris? 
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A. I don’t recall talking to Mr. Harris. | 

Q. Did you talk to Austin Dawson? A. No, sir, I didn t 
see Austin Dawson on that morning. 

Q. Did you see any officer of the Local Union that day? 
A. On that particular morning, you mean? 

Q. Yes. Well, that day, day or night. A. I saw Mr. 
White on that day. | 

Q. Where did you see him? A. He was at my house. | 

Q. Were any other officers of the Local Union at your 
house that day? A. Not asI recall. Mr. White was. | 

Q. Did you make plans then concerning the strike? A. 
No, sir. 

Q. What did you do? A. You mean—— 
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Q. You and Mr. White, what did you do? A. Well, we 
talked. 

Q. About what? A. Different things. He told me he had 
been discharged, and I sort of laughed at him. He showed 
me his discharge slip. 

Q. Was that the end of that conversation? A. Yes; he 
only stayed a few minutes. 

Q. Did you say that you would try to get him back to 
work? A. Yes, I told him to take up his grievance. 
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Q. And did you? A. He attempted to take up his griev- 
ance, so he told me. 

Q. That day? A. Well, I don’t know if it was that day or 
not. 

Q. You mean you saw him later, again? <A. Yes, later I 
saw him, I don’t recall what day it was. 

Q. Oh, he told you that the discharge slip had been re- 
voked, didn’t he? A. Yes. 

Q. So you didn’t have to do anything about the griev- 
ance? A. I don’t handle the grievance anyway, that’s the 
mine committee, they handle the grievance. 

Q. Just what is the mine committee? A. It is a commit- 
tee that is elected by the body of men to represent the body. 

Q. Well, aren’t they elected by union members? A. Yes. 

Q. Aren’t they Union officers? A. Yes, they are elected 
by the Union men. 


s * * a * & bd * * ca 


By Mr. Hardy: 


Q. When you were elected president of the Union, was 
your name on any ballot? Were you unopposed when you 
ran for president of the Local? A. Yes, my name was on 
the blackboard. We have different methods of voting; a 
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secret ballot if you wish. I don’t recall how the vote was 
made. 

Q. How was the mine committee elected? A. The same 
way, by a vote. 

Q. At the Union Hall? A. Yes. 

Q. By Union members? A. Yes. 
: Q. Are they elected once every two years, or once a year, 
ds which? A. The president is elected generally once every 
year. | 

Q. And how about the mine committee? A. Every year, 


we * * * * * * * * “ 


— .- 














y Trial Examiner: Excuse me. Does the mine committee 
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handle grievances on a local level? A. Yes. : 


By Mr. Hardy: 


Q. What other duties does the mine committee have be! 
sides handling grievances on a local level? A. Well, that’s 
his duty, to handle a grievance and to assist the members in 
any occasion where it requires instruction, or in any asia, 
ance. 

Q. What do you mean by a grievance? A. Any—in any 
—any grievance that’s being handled by the—the mine com+ 
i mittee handles the grievance, in any grievance. | 
Q. Well, you don’t use a written grievance form, do you? 
A. Not in every grievance, what you would call a man being 
| aggrieved. Maybe he would be short two or three hours in 
his pay and he would say, ‘‘ Well, I can’t collect it,’’ and 
the committee would go in and say, ‘‘Well, you owe this 
8 fellow a couple or three hours of back pay.’’ And they 
would say, ‘‘It looks like you underpaid this fellow.’ | 

Q. That’s a grievance? A. Well, this man is aggrieved 
because he hasn’t got his pay. | 


s * ® * * * * * * * 
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Q. Whose grievance was it? A. Well, more or less the 
whole organization of men. 

Q. Well, then, what were you trying to do, what were 
you and the mine committee trying to get the Company to 
do? A. What we wanted them to do was to try to train the 
men that was on the job, rather than to go out and hire 
new employees, as long as we had a panel of men that were 
unemployed. 

Q. When you say the men were mad, that’s what they 
were mad about? A. Yes, more or less they were mad 
because the—— 

Q. Well, isn’t that all they were mad about? A. No, they 
were—the discussion of the colored race, they felt that they 
hadn’t been given a fair chance in the hiring of men. 

Q. On the morning of January 27th when this work 
stoppage occurred, who said anything to you about the col- 
ored people not being given a fair chance? A. On that 
particular morning I don’t recall anybody saying that 
to me. 
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Q. There wasn’t anything said to you, was there, except 
about this stranger being there and taking a job? A. The 
best I can recall that was about all that was said. 

Q. Well, isn’t this talk about colored people then an 
afterthought? A. No, it was talked before, too. On one 
oceasion, I can’t give you the exact date, but Mr. White 
brought the subject up with Management, and he said he 
felt that they was giving the colored a run-around on hiring 
new men. 

Q. Well, when Libatore told you the morning of January 
27th that he had been hired as a Joy operator, and you 
said, ‘‘Well, there’s going to be trouble,’’ what kind of 
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trouble did you mean? A. Well, I mean the men was mad 
and they didn’t like it. 


* * & * * * mm * * : 

Q. Didn’t you mean that they were going to leave ie 
job? A. No, sir. 

Q. And then when you ducked back into the bath — 
you were surprised that they left the job? A. More or less, 
yes. 

Q. Which, more or less? A. Well, I was surprised, yes. 


* * e bal * * * * * le 


| 
297 | 
Trial Examiner: To your knowledge did anyone go to 
work at all that morning? 
The Witness: To my knowledge I didn’t see anyone. 


* * * x * * * * * ig 
' 
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Trial Examiner: Did you go around and tell any people 
that the others had stopped working? : 
The Witness: No, sir. 


* * * * * * * * * i* 





239 | 

Q. Now, you have testified that you received a consider- 
able amount of advice from Mr. Farley. Did you have 
conferences with Mr. Farley after the strike? <A. I don’t 
know whether I would say conferences or not; he came up 
to my house a couple or three times, I dentt recall the 
number of times. 

Q. And did you discuss the conduct of the strike with Mr. 
Farley? A. Mr. Farley asked me what the trouble was, 
and I told him I believed it was because they hired a new 
man. | 
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Q. How many times was Mr. Farley up there? <A. I be- 
lieve three times, to the best of my knowledge. 

Q. Well, each time he came he didn’t say, ‘‘What’s the 
trouble here?’’ did he? A. Well, I don’t recall just in 
words what he did say. 

Q. Well, didn’t he talk to you about how to make the 
Company give in? A. He asked me wasn’t there some- 
thing we could work out, or couldn’t we get the men to- 
gether and try to work out something in order to get the 
mine back in operation. 

Q. There is one thing he didn’t tell you, and that was to 
go back to work? A. Yes, he told me. 

Q. Told you to go back to work? A. Told me to try to 
get the mine back in operation. 

Q. I mean, did he tell you to go to work? A. As an in- 
dividual, no, he never told me. 

Q. Did he tell you to get the men to go back to work? 
A. He told me to try to get the men to go back to work. 

Q. That’s what he said? A. To the best of my recollec- 
tion. 

Q. Or did he say to get the mine back in operation? A. 
He told me to try to get the men to go back to work, which 
would mean the same thing. 

Q. Without settling the grievance? 
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A. He said to get the mine back to work and try to get this 
thing thrashed out. 

Trial Examiner: What was your response to that? 

The Witness: I told him nothing would suit me better 
than to see them get back to work. 

Trial Examiner: What did you do about it? 

The Witness: I didn’t do anything. The men were mad 
and told me not to come up to the hollow to try to have a 
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meeting. I told Mr. Farley if he could get a ee it 
would be perfectly all right. 


Trial Examiner: Did you try to arrange a meeting? 
The Witness: I didn’t go up to the meeting hall. 





By Mr. Hardy: 


Q. What is this about going up the hollow? I didn’t hear 
that. A. I didn’t go up to the meeting hall, which was up 
the hollow; the men were mad and upset. 

Q. You mean you were told not to go up the hollow? A. 
Well, not directly, no, but—— | 

Q. Well, indirectly were you told? A. The men sent 
word that they was going to hang me if I come up there and 
called a meeting; said I had done sold out anyhow. | 

Q. And who told you that? A. I don’t recall who told mé. 


e s * * * * * * * 
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Q. Mr. Farley, on these three times that he came to your 
house and discussed the trouble, the only suggestion he ever 
made, then, was to arrange meetings with the Company and 
work the thing out; is that right? A. No, that’s not exactly 
right. | 

Q. All right, what did he suggest? A. He suggested that 
we get the men together and get the mine back in operation 
in order that we might get the things worked out, the 
grievance worked out, or thrashed out. 

Q. What grievance? A. The dispute over the operator, 
the 11 BU operator. 

Q. Didn’t he give you any advice about safety? A. Not 
on those three occasions, we didn’t discuss safety. i 

Q. Didn’t he give you any advice about how to settle 
Negro discrimination? 
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A. Not as I recall. 

Q. Did you ask him how you could settle the problem of 
Negro discrimination at the mine? A. No, I didn’t. 

Q. Never did discuss it with him or with Mr. Short or 
Mr.'Payne? A. I don’t recall ever discussing that problem, 
no. 

Q. The only problem you discussed was the 11 BU opera- 
tor? A. Yes, we discussed that. 

Q. And that’s all? A. To the best of my knowledge, yes. 

Q. Now, you have testified about certain meetings after 
the strike—politely, work stoppage—and the time of Feb- 
ruary 24th, you had two or three meetings, you and the 
mine committee and the Management of the mine. Now, at 
any of those times was the subject of safety, or Negro dis- 
crimination discussed? A. Not to my knowledge it wasn’t, 
in the three meetings previous to the meeting on the 24th. 


Q. Now, the reason, then, that there were no Union meet- 
ings between January 27th and sometime in the last of Feb- 
ruary, after you had decided to go back to work, was that 
you were threatened to be hung if you attempted to open a 
meeting; is that right? A. Yes, I was afraid it would cause 
more trouble than it would good. 
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Q. Well, before Mr. Blizzard came and met with the mine 
committee had Mr. Farley, Payne, Short, or any other rep- 
resentative of District 17 been to see you at your house? 
A. I don’t recall if they had. 

Q. Had they telephoned you? You have a telephone? 
A. I have a telephone, but I don’t recall them telephoning. 

Q. And do you recall if you received any mail from them? 
A. No, I didn’t receive any mail that I know of. 
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Q. And you didn’t call them? A. The best of my knowl- 
edge I didn’t. 

Q. When the stoppage occurred did you notify the Dis. 
trict? A. No, I didn’t. 

Trial Examiner: Why were the men angry with = 
Why were you threatened with hanging, what had you 
done? | 

The Witness: Well, nothing, that I recall. | 


* ° * * *% * * * A 


Trial Examiner: Well, the fact that they wanted to hang 
you would indicate that they were sore at you for sa 
reason. 

The Witness: Well, I don’t know any particular reason 
why they should have been. I mean, they said that I or 
too lenient. 

Trial Examiner: Lenient in what respect? ! 

The Witness: Towards the Company, on various occa- 
sions, because we did insist that they hire—let them hire 
the machine men in order that it might replace men that 
were cut off, on different occasions. | 

Trial Examiner: Did anyone ever tell you that you would 
be hung? 

The Witness: Not personally, no. | 

Trial Examiner: Did you ever hear that you would be 
hung? 

The Witness: Yes, I heard if I came up there they were 
going to hang me to that big sycamore tree, to hold a 
meeting, 
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or if any member of the District came up there they were 
going to run them out of the hollow. 
Trial Examiner: Who told you that? : 
The Witness: I don’t recall who it was that told me that. 
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Someone said they were going to hang me. I don’t recall 
just who it was at the time. 

Trial Examiner: Did you call the Union meeting at which 
the committee made a report? 

The Witness: Yes, I posted a notice of the meeting. 

Trial Examiner: You weren’t afraid at that time any 
more, were you? 

The Witness: Well, yes, I was. I didn’t feel too good, 
with several hundred men standing around. 


* & * x * 2 * * * * 


Q. Now, Willie White made the report, didn’t he? A. 
To the best of my knowledge he was the one that reported, 
give the committee report. I am not positive. 


% & s * * * * ® * 


Q. To the best of your recollection what did he say about 
—Well, what did he say? 
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A. In his report? 

Q. Yes. A. He said we come to agreement with the 
Management that they were to hire these two men and 
these two men were to train men, and that Mr. Greenwald 
had stated that hereafter the men would be given a chance 
to learn to operate the equipment, that we had Mr. Green- 
wald’s word for it. 


2 & * * * = * * * * 


Q. Didn’t he say that representatives of the District were 
at the meeting? A. No. 

Q. In the mine committee report? A. I don’t know if he 
did or not; I don’t recall his report. 

Q. You don’t recall anything— A. All of his report. 

Q. You don’t recall that? A. All of his report. But I do 
recall that he did say that we had agreed to hiring these 
two men in order that they might learn other men, and by 
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doing so then we might be able to get our men back that 
were in the panel, and that we did have 
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Mr. Greenwald’s word on it. 


* * * * * * * * * | 


Q. What did you advise the men to do? A. I advised 
the men to go back to work. 

Q. And that’s the first time you had ever advised them 
to go back to work, wasn’t it? A. That’s the first time I 
met with the men, yes. 

Q. And they went back to work? A. Yes, they went back 
to work. I advised them to go back to work since that the 
Company had agreed to—it was my understanding had 
agreed to what we had asked for in the beginning. ! 





* * * * H 


Willie White | 
a witness called by and on behalf of the Respondents, : 


* & * * * * * m * 
Direct Examination | 
By Mr. Boiarsky: 3 


Q. Are you an employee of Boone County Coal Oorpore- 
tion? <A. Yes, sir. 

Q. Were you such an employee during—Strike that. How 
long have you worked for Boone County Coal Conporabion? 
A. Approximately nineteen years. 

Q. What position did you hold with them during dh 
months between November, 1954 and February, the end of 
February, 1955? A. Recovery man. 

Q. What did that work consist of? A. Dragging rails, 
gathering up scrap, getting up stuff and bringing it to the 
main line. | 

| 
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Q. Prior to the time that you became a recovery man had 
you done any other kind of work for Boone County Coal 
Corporation? 
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A. Yes, sir. 

Q. Had the work that you had done for them included 
the operation of any kind of a Joy machine? <A. It did. 

Q. What kind of a Joy machine was that? A. A 14 BU. 

Q. Mr. White, during the period between November, 
1954, and January 27, 1955, had there been any differences 
between the employees of the Coal Company and the Com- 
pany? A. Yes, sir. 

Q. What were those differences? A. Well, just what do 
you mean, what was the difference? 

Q. Did you have any disputes with them about working 
conditions? A. Yes, sir. 

Q. What were those differences? A. The way the men 
was being switched around on different jobs. 

Q. Now, what do you mean by that? A. What do I mean 
by switched around on different jobs? 

Q. That’s right. A. I mean they would be taken, like if 
you was doing one job they would take you off of that and 
put you to doing something else and put somebody else on 
the job that you was doing and you had been doing it all 
the time. 

Q. Well, was that according to the contract between the 
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Company and the Union? A. I wouldn’t think so. 

Q. Was there, during this period, a general discussion 
among the employees concerning the Company’s attitude 
toward its Negro employees? 


A. Yes, sir. 





(314, 815, 816) 


By Mr. Boiarsky: 


Q. What, generally, was the discussion among the 
employees? 





| 
| 
* * * & * ° * * * 
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A. It consisted of the way that they were treating the 
Negro race of people and wouldn’t give them no employ- 
ment, and that question arose in one of our meetings aban 
it, and—— 

Q. Well, what was said about their treatment of te 
Negro employees? 


* * * * * * * * * I 


A. What was said about the way they was treating the 
Negro employees? We asked them why they didn’t employ 
any Negro people, and it seemed to be a discrimination ber 
tween them. 

Q. Had there been any Negro persons employed by the 
Company during the past few years? A. No, sir, the last 
Negroes—No, sir. 

Q. Do you know about when the last Negro employee was 
hired? A. Practically. 

Q. State when that was. A. About three or four years 
since the last Negro was hired. 

Q. Do you know whether or not during that period ders 
have been Negroes who have applied for work with the 
Boone County Coal Corporation? A. Yes, sir. 

Q. And do you, of your own knowledge, know that shows 
applicants have been refused employment? A. Yes, sir. | 
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Trial Examiner: Have you had an idle panel for the as 
three or four years? 

The Witness: No, sir, the idle panel came about in 54, 
sometime in there. ! 
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(316, 317) 
By Mr. Boiarsky: 


Q. Was there any discussion among the men during this 
period, around the mines, concerning the Company’s desire 
to rid itself of its Negro employees? A. Yes, sir. 

Q. What was that talk among the men? A. That talk 
was—What was the talk amongst the men? The talk was, 
amongst the men, that they said that they was going to get 
shut of every Negro that was up that hollow. 

Q. Was any supervisor’s name mentioned in connection 
with that attitude? A. Yes, sir. 

Q. Who? A. A man by the name of Joe Weakley. 

Q. Is he at the present time employed by the Coal Com- 


pany? 


* * * sd * eR * * * * 
A. Yes, sir. 
* & * * * * * * * 5 


Trial Examiner: What was his position at that time, that 
is at the end of 1954, just before the work stoppage? 
The Witness: What was 
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Trial Examiner: Weakley’s position 
The Witness: General mine foreman. 


By Mr. Boiarsky: 


Q. How long had he been in that position prior to the 
time of the work stoppage? A. I couldn’t say, because I 
didn’t keep the date on it. 

Q. Well, approximately how long? A. Maybe a year, I 
guess. 

Q. Was there a common talk around the mines among the 
employees as to any statements which Weakley had made 
concerning the Negroes? <A. Yes, sir. 
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(317, 318, $21) 


Q. What were those statements? A. Tell it in my way 
what was the statement? 
Triz! Examiner: Yes. 


By Mr. Boiarsky: 


Q. You tell what statements the men were talking sic 
the mine concerning statements that Mr. Weakley had 
made about the Negroes. A. Well, the talk was, around the 
mine, what Mr -—amongst the men, that they claimed that 
Weakley had if he had six months he would have every-— 

The Witness: May I state the words? | 

Trial Examiner: Yes, go ahead. | 
A. (Continued)—every damn Negro out of the hollow in 
six months’ time. 


By Mr. Boiarsky: 
Q. Did he make any statement concerning 
318 
his children going to school with Negro children? 





Mr. Boiarsky: We are offering this witness’ testimony at 
this point to prove what the comments around the mine 
among the men were, as showing their dissatisfaction with 
the conditions generally around the mine. 

Trial Examiner: You are trying to establish that the 
work stoppage was inspired by reasons other than ht 
seniority demand? 

Mr. Boiarsky: That’s right. 

Trial Examiner: All right, go ahead. 


x ee * * * * * 
321 
By Mr. Boiarsky: 


Q. Did the talk among the men, Mr. White, include any 
comments by Mr. Weakley concerning white children going 
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(321, 322, 323) 


to school with Negro children? If so, state what the com- 
ment among the men was. A. State the comment what was 
said by Mr. Weakley? 

Q. What the men said that Mr. Weakley had said. A. 
Well, the men claimed that he had been talking about get- 
ting shut of every Negro that was up at the hollow. And 
after this integration came out from the Supreme Court, 
and they saw the picture, the attitude, the way the Com- 
pany was handling the men, why they would ask what he 
was intending to do. 


= * e * * * * * * * 
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By Mr. Boiarsky: 


Q. Was this comment during the period between Novem- 
ber, 54, and January, ’55? A. Yes, sir, along there. 

Q. Mr. White, you are a member of the Negro race? A. 
Yes, sir. 

Q. In November, 1954, through February, 1955, were you 
a member of the mine committee? A. Yes, sir. 

Q. Were you also a member of the mine safety commit- 
tee? A. Yes, sir. 

Q. During that period who were the other members of 
the mine committee? A. Austin Dawson and Henry Harris. 

Q. And who were the other members of the safety com- 
mittee? A. Myself, Roy Bias, and Junior Stowers. 

Q. Was William McKinley Blankenship a member of the 
committee, of either the mine committee or the safety com- 
mittee, during that period? 
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A. Which one do you mean, which period, between what? 
Q. Between November, 1954, and February 28, 1955? A. 
I don’t think so. 
Q. Was he a member of either committee on January 27, 
1955? A. No, sir. 
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(323, 324) 


Q. Was he a member of the committee between J anuary 
27, 1955 and February 28, 1955? A. No, sir. 

Q. Was he a member of —— 

Mr. Boiarsky: Mr. Reporter, check back and see if that 
related both to the mine and safety committees. 


(Record read.) | 
By Mr. Boiarsky: | 


Q. Was he a member of either committee at any time? A. 
Of those two dates? 

Q. Yes. <A. No, sir. 

Q. Was he a member of either committee prior to J anu- 
ary 27,1955? A. I don’t recall. You mean in 755? 

Q. At any time prior to, before January 27, 55? A. N 0, 
sir, not that I know of. 

Q. Just to refresh your recollection, Willie, was Mr. 
Blankenship a member of the mine committee in December, 
1954? A. I think he was. 


1 
i 
i 
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Q. Was he also a member of the safety committee up to 
December, 1954, do you recall? A. I don’t recall whether 
he was or not; it is too far back. 

Q. Did Mr. Davis, General Manager of the Coal Com- 
pany, tell the mine committee in November of 1954 that he 
needed a machine man? A. Yes, I believe he did. 

Q. At that time did the Local Union have an idle panel of 
mex. who had been cut off? <A. I think so; I am not for 
sure. 

Q. Well, do you recall in January of 1955, when R. F. 
Kinder was reemployed? <A. Yes, sir. 

Q. Will you tell about his reemployment, who made the 
request for a machine man? A. Yes, sir. 

Q. Who made the request? A. Management there at the 
mine, Mr. Davis, and whoever was acting along with him. 
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(324, 325, 326) 


Q. Well, did the Committee agree for the Company to 
hire a short-wall machine man? A. Yes, sir. 

Q. Whom did they employee? A. Snowden Kennedy, I 
believe that’s his name, Snowden. 

Trial Examiner: Was he on the idle panel? 
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The Witness: Yes. 
By Mr. Boiarsky: 


Q. Well, when the Company employed him did they put 
him to work on a machine? A. Yes, sir. 

Q. How long did they keep him there? A. I believe he 
told us one day or two days. 

Q. And then what did they do with him? A. Put him to 
rock dusting and setting timbers, and recovery gang. 

Q. Were there men on the idle panel at that time whose 
seniority was of longer duration than that of the man 
employed? A. Yes, sir. 

Q. And were those people with longer seniority periods 
able to do the work that was assigned to the man that you 
named after they took him off of the machine? A. Yes, sir. 

Q. Were those persons with longer seniority periods 
white or colored? A. Colored, the majority of them. 


& * * * * * * * * * 
By Mr. Boiarsky: 
Q. Can you name which ones were colored? 
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A. Yes, sir. 

Q. Will you name them? A. James Stubblefield, Lee 
Graven, and John Anthony. I believe Austin Dawson was 
in the panel at that time. 

Q. Was Owen Walker on the panel also? A. Yes, sir. 

Q. Was he white or colored? A. He’s white. 
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(326, 327) 


Q. Was he able to do the work which the individual 
named was assigned to do? A. What are you speaking of, 
when they downrated Kennedy? ! 

Q. Yes. A. Yes, sir. ! 

Q. Was William J. Clay on the list? A. Yes, sir. | 

Q. Did he have greater seniority than the man who was 
given the work to do? A. Yes, he did. 

Q. Was he white or colored? A. He’s colored. 

Q. Did Phillip Rutledge have a longer seniority than the 
man who was assigned to do the work? A. Yes, sir. 

Q. Was he white or colored? A. He’s colored. 
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Q. Do you recall another occasion in January, 1955, 
when Mr. Davis asked the committee to permit the Com- 
pany to employ a Joy operator? A. Yes, sir. 

Q. And the committee agreed for them to hire Tandem 
Hager? <A. Yes. | 

Trial Examiner: Was he off the idle panel? | 

The Witness: Yes, he was on the idle panel. | 

By Mr. Boiarsky: : 

Q. Well, did they assign Mr. Hager to operate the J oy! 
A. Yes, sir. 

Q. Did they keep him there—for how long? A. I believe 
he told us he run the Joy two nights, or three nights. | 

Q. And then what did the Company do with Hager? A. 
Put him to rock dusting, unloading supplies. 

Q. At that time were there any men on the panel who 
were qualified to perform the work to which Hager was 
assigned, as you named, rock dusting and the other things? 
A. Yes, sir. 

Trial Examiner: Was Hager Negro or white? 

The Witness: White. 
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(327, 328, 329) 


By Mr. Boiarsky : 
Q. Can you name the persons whose seniority was great- 


er than Mr. Hager’s who would have been entitled to do 
that work? 
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A. I think I can. 

Q. Who were on the idle panel? A. I think I can. One 
or two of them. 

Q. Will you name them? A. Yes, sir. 

Q. Who were they? A. James Stubblefield, Mike Fowler. 

Q. Were William J. Clay and Phillip Rutledge, that you 
have already referred to, were they persons with greater 
seniority than Mr. Hager? A. Yes, sir. 

Q. And were they qualified to do the work to which Mr. 
Hager was assigned? A. When he was downgraded? 

Q. Yes. A. Yes, sir. 

Q. And I believe you stated that both Clay and Rutledge 
were colored? <A. Yes. 

Q. Do you recall another occasion in January, 1955, when 
Mr. Davis advised the mine committee that he needed a 
shuttle car operator? A. Yes, sir. 

Q. Whom did he hire on that occasion? A. If I can think 
of the names I know them when I see them. 


329 
Q. Refreshing your recollection, was it Thomas Tipton? 
A. Right. 
Q. Was Tipton assigned to operate a buggy, or shuttle 
ear? <A. Yes, sir. 
Trial Examiner: Had he been on the idle panel? 
The Witness: Yes, sir. 
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By Mr. Boiarsky: 


Q. How long did Tipton operate the buggy, or st 
car, do you recall? A. I don’t recall. 

Q. Well, did he continue to operate the shuttle car, or 
buggy? A. He told us he didn’t. : 

Q. Did the Company then assign him to do other work? 
A. Yes, sir. | 

Q. What work was that? A. He worked on the job where 
I was working at for a while. 

Q. I didn’t understand you. A. He worked on the job 
with me for awhile. | 
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Q. Doing what? A. Dragging rail, recovering ramp 


poles, and pulling steel. 

Q. Now, at the time he did that were there men on fs 
idle panel who were eligible for that work? A. Yes, sir.| 

Q. Did those persons have greater seniority than pen 
A. Yes, sir. 

Q. Who were those persons, if you recall? A. The ones 
that I named back up there. 

Q. Are you referring to Owen Walker, William J. Chay. 
ton and Phillip Rutledge? <A. Yes, sir. 

Q. Do you also recall a period in January, 1955, when 
Mr. Davis advised the committee that he needed another 
shuttle car operator, and on that occasion the committee 
approved it and he hired a man by the name of Robert L. 
Jones? A. Yes, sir. 

Q. What work was Jones assigned to doing? A. Shuttle 
car. 

Q. Did he continue to do that kind of work? A. No, sir. 

Q. What kind of work was he assigned then to do? A. 
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Put him out there with me dragging rail and recovering 
ties and steel. 
Trial Examiner: I have been asking this question all 
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along, I know you are going to object, but I want to con- 
tinue it and get it all straightened out: Had Jones been on 
the idle panel before he was hired? 

The Witness: Yes. 


By Mr. Boiarsky: 


Q. Was Jones’ seniority as great as Owen Walker’s, Wil- 
liam J. Clay’s, and Phillip Rutledge’s, that you have re- 
ferred to? <A. No, sir. 

Q. Were there any other persons on the idle panel whose 
seniority was greater than that of Jones, that you ean re- 
eall? A. Stubblefield, and Fowler. 

Trial Examiner: Was Jones negro or white? 


The Witness: Jones was white. Mack Fowler was white. 
By Mr. Boiarsky: 


Q. Stubblefield was colored? A. Stubblefield was colored. 

Q. And were those two persons that you last named, were 
they entitled to the job in preference to Jones, under the 
seniority provisions of the contract? A. You mean that 
downrated job? 

Q. Yes. A. Yes, sir. 

Trial Examiner: Did the mine committee ever complain 
to the Company about this? 

The Witness: Yes, sir. 

Trial Examiner: Just what did the mine committee com- 
plain 
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to the Company about, what did they tell them? 
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(383, 334) 


The Witness: We talked with them about it and told them 
that the men was confused because there was older men in 
the panel could do the job, which he had asked us for cer 
tain men for a certain job, and they was beginning to argue 
it amongst themselves. If you will permit me to explain it 
in my words? | 

Trial Examiner: Yes, please do. 

The Witness: And we told them that we, the fellows cai, 
and every day was seeing men, and knowing they was older 
in the panel, and he told us he wanted a man for a buggy 
operator, or machine man, and then you take him in the 
mines and put him to doing common labor, which we have 
got men in the panel that’s older than they are, it is creat- 
ing a matersty amongst the men. | 

Mr. Hardy: Creating a what? | 

The Witness: A matersty; confusion, or whatever yo 
might. 

% * % * * * * * * 
334 | 


By Mr. Boiarsky: 


Q. As a result of this practice of the Company did the 
men begin to talk about the security of their jobs? A. Yes, 
sir. | 
Q. What did they say? A. They said it looked like that 
they were all going to be run off, as long as they had been 
there with the Company, the way they was doing them. 


* * * * * * * * * * 
The Witness: I mean the men that was in the panel and 


also the employees who were working was displeased with 
the way it was being handled. That is what I mean. 


Trial Examiner: All right. 


| 
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(334, 335, 336) 


By Mr. Boiarsky: 


Q. Did the men complain about any safety violations 
during the period between November, 54, and the period 
just preceding the work stoppage? A. Yes, sir. 
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Q. Did the mine safety committee complain to the Com- 
pany about these violations? A. Yes, sir. 

Q. Tell us about the experience that the mine committee 
had on January 24, 1955. A. The mine committee or safety 
committee? 

Q. The mine safety committee. A. The experience that 
we had on January 24th? 


* & gS ee we s s * & i 
336 

Q. Yes. A. Yes, sir. We had complaints from the men 
that were working on that section. 

Q. Do you remember what section that was? A. Yes, sir, 
Number 10, the best I can remember. 

Q. What was the complaint? A. They came to the safety 
committee, which was Mr. Bias, on that morning, the 24th, 
and told him about some bad condition was on Number 10 
section. Mr. Bias came to me and told me that some fellows 
had been complaining to him that they wanted the safety 
committee to come to Number 10, and asked me what did 
I thought about it. I said if the men was complaining we 
had better go. He said, ‘‘I will go and see the mine fore- 
man and tell him we want to go,’’ while I was changing 
clothes. He came back, and he told me that—— 

Trial Examiner: Who is ‘‘he’’? 

The Witness: Who came back to me? 

Trial Examiner: No, who told you? Who told you what 
you are going to tell us? You said ‘‘he’’. 
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(386, 337) 


The Witness: Mr. Bias. He said he was going to tell the 
mine foreman. 

Trial Examiner: All right, go ahead. 
A. (Continued) And then he come back to me and told me 
that we had better go on that safety run. I said, ‘‘O. K., 
because if we don’t go and someone would happen to get 
killed we would 
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always feel that we was to blame.’’ So we catch the man 
trip and goes inside to Number 10 section. And when we 
got to Number 10 section we found the condition just as 
the men had reported it to us on the outside. And while 
we was in there we heard the loud speaker asking where the 
safety committee was, asking the dispatcher, and he tol 
them that we was in Number 10. I believe that’s what he 
said. And then he said, ‘‘Tell them to wait there,’’ he want- 
ed to see them. I understand there was cuss words used, 

So, to the best of my knowledge I believe Mr. Bias an- 
swered the walkie-talkie, and told him that we would wait 
for him. He came in the mine, the mine foreman and the 
assistant superintendent, I reckon that’s what they called 
him, at that time. He asked us who give us orders to come 
in there. We told him—Mr. Bias was the spokesman—he 
told Mr.—he told him that we told Mr. Brown we wanted 
to go in the mine, and he asked him couldn’t we wait, and 
he told him we had a special call to a certain section. Then 
he told us, ‘‘When you fellows get ready to come in the 
mine you want to let us know where you are at and where 
you are going.”’ | 

So there was quite a few words said there amongst the’ 
committee and the management of the mine. And he wanted: 
to know what was wrong, so we goes around over the work-! 
ing place and show him. Then it was a debate on whether 
or not those places could be made safe to work. So we said’ 
we didn’t think | 
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so. Management insisted they could be timbered. 

So in the all the debate and argument I walked away 
from them, out a piece from them, left Mr. Bias still talking 
to them. Later I came back to where they were. Mr. Bias 
asked me what did I thought about it. I said, ‘‘It is going 
to fallin. It may fallin now. I am scared to even go up 
there. I ain’t going no farther than this ramp if I can 
keep from it. 

So we turn around, go back up there and look at it again. 
While they went on up I lagged way behind, and I came 
back out to the ramp, because I really had a doubt about it, 
it was going to fall just all at once, and that’s why I waited 
on them again. I believe Mr. Stiles went down the track, we 
went down the track together, talking to ourselves. Stiles 
was our other safety committee, was with us. Mr. Bias, he 
was up there with the others. 

After we debated there for a while Mine Management 
asked us what we wanted them to do. We didn’t tell him 
what we wanted him to do. We said let him decide more in 
his own mind. So he said, ‘‘Do you all think that we can 
work those other two places?’’ They wasn’t as bad as 
those others down there. We said, ‘‘Probably you can.”’’ 
He said, ‘‘We will work them, then, and let those others 
go.’’ We said, well, that would be all right. That was two 
places up from the real bad places which we were speaking 
about. 

So we left there shortly after that and goes to another 
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section by the name of Number 4, to the best of my knowl- 
edge. And while we was—the best of my recollection I be- 
lieve we was standing at the dispatcher’s office when a 
dispatch come over the loud speaker that Number 10 had 
fell in. 
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Then we decided there to go back and see what had hap- 
pened, actually happened. So we returned back to Number 
10 to see. And all those places, they fell in from the 
huckleberries, kerbang; a general fall, what I would call it. 

And we talked a little bit there, the men laughed and 
talked, and the best of my remembery, I don’t know wheth- 
er we was standing right there at the place or had done left 
and come down to another place, and Mr. Mitchell men- 
tioned to us, ‘‘I believe I owe you boys an apology.”? 

Trial Examiner: Who said that? 

The Witness: Mr. Mitchell. 

A. (Continued) He said, ‘‘That’s one time I was mieruated 
over that top. And the best I can remember, I think I said, 
‘‘Mr. Mitchell,’’ I said, ‘‘You will believe us one of these 
days before long.’’ I said, ‘‘We are not going to try to tell 
you false nothing about safety, as far as I am concerned.”’ 

And I believe that’s about all that was said, excepting 

what the men said to us later. i 
| 


By Mr. Boiarsky: | 


Q. Now, Wilke, i in January of 1955 did the Company talk 
with the mine committee concerning the employment ors an 
11 BU Joy operator? | 

340 | 
A. I believe they did; they talked so much. 

Q. Do you recall talking with any person connected with 
the supervisory force of the Company concerning it? A. i 
believe so. 

Q. Do you remember who that was? If so, state who it 
was. Are you able to answer the question? A. I may bes 
because we had so many meetings. 

Q. Well, let me ask you this: Prior to the work stoppage 
on January 27, 1955, did the mine committee have any 
discussion with the Company concerning the hiring of an 
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11 BU Joy operator? A. Did we have a discussion? Yes. 

Trial Examiner: All right, tell us in your own words what 
was said. 

The Witness: We said so much that I am telling you the 
truth I can’t memorize all of that. 

Trial Examiner: I know you can’t tell us every word that 
was said, but tell us in a general way the substance, boil it 
down, tell us what each—what position the Company took 
and what position the mine committee took. 

The Witness: I don’t recall, but I do know one thing, I do 
know. 
Trial Examiner: Well, what did the Company want? 

The Witness: They wanted an 11 BU Joy operator. 

Trial Examiner: Yes. And they came to the committee, 
right? 
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The Witness: Yes. 

Trial Examiner: All right, and what did they say to the 
committee? 

The Witness: ‘We got to have an 11 BU machine opera- 
ior,”” 

Trial Examiner: All right; and what did the committee 
say? 

The Witness: And then the committee asked them didn’t 
we have, couldn’t we use some of the men that we had there. 
I believe he asked us did we have airy in the panel, and we 
named one, Cephas White, the best I can remember; be- 
cause at the time I wasn’t doing the talk, I was mostly 
doing the listening, and I wasn’t—the fact of the business I 
didn’t keep it all on my mind. 

Trial Examiner: All right, when the committee named 
Cephas White what did the Company say? 

The Witness: I believe he said, ‘‘Get him in, have the 
secretary to send him in.’’ I believe that’s what he said. 


* * * * e * * * * 
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Q. Did you report for work on January 27, 1955? A. Yes, 
sir. 

Q. Where did you first go? A. To the lamp house to get 
my lamp. 

Q. And then where did you go? A. Returned into the 
bath house and started—and changed clothes. 

Q. Did you go to work that morning? A. No, sir, 
didn’t. 

Q. Will you tell us in your own words just what bap 
pened on the morning of January 27, 1955? A. I really 
don’t know, but I seed all the men was going back home. | 

Q. Did you hear any conversation between Roy Bias anc 
any supervisor of the Company? A. No, sir, I didn’t. 

Q. Tell us in your own words, Willie, just exactly what 
you did on the morning of J anuary 27, 1955. A. Came up 
to work, got my lamp and went in the bath house 
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and changed clothes; and I mostly sits down in there until 
just a little bit before the time for the man trip to run, 
Maybe I would give myself three or four or five minutes to 
get to the man trip. I looked at my watch and saw it was 
pretty close to man-trip time, and I started out the door, 
And I don’t recall who they was, but there was either three 
or four fellows met me as I was coming out, they had 
already been out, coming back in. And someone cursed, I 
don’t know who it was, and I don’t know, remember who it 
was, but he cursed, he said, ‘‘We are damn tired of the way 
we are being treated.’’? I didn’t ask him, ‘‘How was you 
treated?’ or nothing. So when he said that and made that 
big curse and went in there, and all of them was coming 
back in there, then I didn’t open my mouth to them, be- 
cause they were cursing, and I didn’t ask them what they 
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was cursing about or nothing. I went back to my hanger 
and let it down, too. 

Q. Then what did you do? A. Got in my car and went 
down the road. 

Q. On that morning did you, while you were in and 
around the mine and at the bath house, did you see Charles 
Mitchell? A. No, sir, I didn’t. 

Q. Did you talk with him on that morning? A. No, sir, 
not at the bath house. 

Q. Did you talk to any of the men prior to the work stop- 
page about any work stoppage? 
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A. Not as best I can recall I didn’t said nothing to them. 

Trial Examiner: Did they say anything to you? 

The Witness: I don’t believe they did. 

Trial Examiner: Well, weren’t you interested to know 
why the men were not going to work that morning? 

The Witness: In my mind I was. 

Trial Examiner: Well, did you express what was in your 
mind? 

The Witness: No, sir. 

Trial Examiner: Did you ask anyone about it? 

The Witness: No, sir. 

Trial Examiner: Just didn’t care? 

The Witness: In my mind I did. 


By Mr. Boiarsky: 
Q. Did you later in the day see Mr. Mitchell? A. Yes, sir. 
Q. Tell us the occasion when you saw him. Where were 
you? A. I was over on the hill where they call Miflin. 
Q. Well, where were you on the hill? A. Sitting ina car. 


* * * * # ™ * * * * 


Q. Were the windows up or down? A. Up. 


* * * * * * ® @ * 2 
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345 | 
Q. Whose car was it? A. A fellow by the—Mr. Arnold 
Smith. 
Q. Is that the same Arnold Smith who is now president 
of the Local Union? A. Yes, sir. 


* * * * * * * * * | * 
Q. Were you discharged on that day? A. Yes, sir. 

Q. Did your discharge slip state why? A. Yes, sir. | 
Q. What was it, what was the reason? A. It said, “In- 


terfering with the operation of the mine.”’ 


346 | 
Q. Was Arnold Smith also discharged that day? A. Yes, 
sir. 
Q. Did you and Arnold Smith later go to see Mr. 
Mitchell? A. I did for sure, : 


* * * * * * * & * * 


Q. What did he say—What did you say to him? A.'I 
said, ‘‘Mr. Mitchell, I came to see about my discharge.’’ | 

Q. Did he reply? A. Yes, sir. | 

Q. What was it? A. He said, ‘‘I can’t talk about no 
grievance now, no case, the mine is out.”’ | 
* * * * « * * * * i* 

Q. Did William Blizzard, who was then president of Dis- 
trict 17, or representative James Farley, or vice-president 
Charles Payne, field representative Bert Castle, or any 
other person connected with the District 17, United Mine 
Workers of America, ! 
347 : 
or the International Union, United Mine Workers of Ameri- 
ca, authorize you to engage in a work stoppage on J aay 
27, 1955? 


* % * 7 * * * * * * 
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A. They did not. 


* * * * * * * ® * bay 


Trial Examiner: Well, do you recall, do you remember 
when the work stoppage happened? 

The Witness: I remember the work stoppage. 

Trial Examiner: Just before it happened were any 
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District officials down to see you, or see the people in the 
Local? 
The Witness: I can’t—don’t remember. 


By Mr. Boiarsky: 


Q. Now, after the work stoppage occurred on January 
27th did you talk with any representatives of District 17? 
A. Yes, sir, I saw quite a few of them. 

Q. Who were they? A. Mr. Farley. 

Q. Is that James Farley? A. Yes. Mr. Payne. 

Q. Charles Payne? A. Yes. And Mr. Blizzard; and Mr. 
Short. Everyone that was connected down there I believe 
I seen. 

Q. Now, you are referring to James Farley, William Bliz- 
zard, Charles Payne. Did you see Bert Castle? A. Yes. 

Q. And Howard Short, all of whom were of the District 
17 office? A. That’s right. 

Q. Now, on the occasions that you saw James Farley will 
you tell us what James Farley said to you? A. In my own 
way of speaking? 

Q. Go right ahead. A. He asked us, he—Yes, I did see 
him, and he asked me what 
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was wrong, and what was that mine doing down, and I told 
him, to the best of my knowledge, what I thought was the 
cause of it. He said, ‘‘Well, we have got to get this mine 
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back in operation, and let’s get it back in operation.’’ And 
I went on and explained to him the attitude, the way the 
men felt, and I said, ‘‘ How in the world are we going to get 
it back in operation?’’? He said, ——I said, ‘“‘I am even 
practically just about scared to even talk to any of these 
fellows. Every time you say something to one of them he’s 
got a curse word he wants to put on.”? He said, ‘‘We have 
got to get this mine back in operation, we have got to.’’ | I 
said, ‘‘ Well, you tell me how to do it and I will do my best,”’ 
And he asked me, ‘‘Couldn’t we get a meeting with them?”’ 
I told him, ‘‘I don’t know; I am scared to ask for: a 
meeting.’’ | 

Trial Examiner: Scared to ask who? 

The Witness: Ask the membership. In other words, Me. 
Examiner, if you will allow me to tell you what I mean by 
that. 

Trial Examiner: Yes, I would like you to. 

The Witness: Well, what I mean by that, whenever off 
cers is trying to get a Local Union meeting they have to 
talk with the members and tell them, ‘‘We want you boys to 
come out to a meeting.’? The committee, the committee 
ain’t no officer. ‘‘We want you boys to come out to a meet- 
ing, we are going to have a meeting such and such a time.’ 

But if you meet one and tell him, ‘‘We want you fellows 
to | 

| 

350 i 
get together and come out to a meeting,’’ and they go to 
ripping those ‘“‘damns”’ and things at you, and tell you 
what they don’t want, and, ‘‘You done sold out,’’ and 
‘““Don’t tell me something,’’ you know you can’t talk to 
fellows like that. That’s the only way we get a chance to 
have a meeting, by communicating with a lot of men to tell 
them to come out to a meeting, ‘‘We want to hold a meeting, 
we have got something to tell you.”’ 
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Trial Examiner: I am not quite sure that I understand. 
Why were you afraid to call a meeting? 

The Witness: Well, as I have so stated, whenever you—I 
asked could I explain it in my own way. 

Trial Examiner: Yes, go ahead. 

The Witness: As I before stated, that the mine commit- 
tee, he’s what you call, I would say a ‘‘mouthpiece.’’ I go 
tell what you tell me to tell somebody. Well, the mine com- 
mittee will go to the men during a time like that in a situa- 
tion what happened there, you can tell the men when every- 
thing is smooth and level that we are going to have a—we 
want a Local—we are going to have a Local Union meeting, 
and ‘‘We want all you fellows to be present.’’ That’s all to 
be said, practically, and there will be a good turnout; unless 
it is a regular meeting and no notices will be posted, and 
then they know about it. What I am thinking about, in a 
time like that you have to go to one and tell them, or ask 
him, or talk 
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to him, you have got to communicate with him to find out 
how he feels, or whether or not he wants to come or will 
come. That’s what I mean by that. So when we say any- 
thing to one he would go to cussing, tell you, ‘‘You done 
sold out and joined the other side anyhow,’’ and there- 
fore—— 

Trial Examiner: Well, do I understand you to—are you 
trying to say this: That you were afraid to call a meeting 
because you were in no position to report that the Com- 
pany would give in to what the men wanted? 

The Witness: That’s right, that’s what I was trying to 
say; didn’t have nothing to tell them, no news for them. 
I tell them what you say to tell someone. 
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By Mr. Boiarsky : | 


Q. Now, Willie, did you, on or about February 6, 1955, 
have a conversation with Mr. Davis, of the Coal Company? 
A. Yes, sir. | 

Q. What did he say to you on that occasion? 7 


* * * * * * * * * ry 
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The Witness: Well, I went up to the mine to see Mr. 
Davis, to see what did he want. His car was parked in by 
the bath house. And Mr. Davis said to me, said, ‘Willie, 
I want to see about 14 men to pull this equipment out of the 
mine.’’ I said, ‘‘Mr. Davis, I have no objection whatever, ’ 9 
I said, ‘‘ You have got a perfect right to get just as many as 
you want, as far as I am concerned.’’ I says, ‘‘I have no 

jurisdiction over these men to tell them what to do.’? And 

he says, ‘‘ Well, I would like to get about 14 in order to get 

this equipment out of the mine.’’ He said, ‘‘We have 

drained all the water out of all the boilers and all the tanks, 

and we are going to shut this mine down.’”’ He said, ‘‘Mr. 
Greenwald is in Florida.’? And I said, ‘‘Help yourself.’’ 
| 





By Mr. Boiarsky: | 
Q. Did you, after the work stoppage occurred did you 

attend any meetings at which the mine committee and the 

Company talked about the situation? A. Yes, sir. | 


Q. Do you recall the first meeting that you had with the 
Company after the work stoppage? A. No, sir; as I stated 
in the past, having so many of them I couldn’t meen a 
record of them. 

Q. Well, how did you happen to go to the first rissiing 
A. I believe the Company sent for the Committee. | 


Q. Well, to refresh your recollection, Mr. White, do you 
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recall an occasion when Mr. Blizzard came up to the mine? 
A. Yes. 

Q. Do you recall what Mr: Blizzard said to you on that 
occasion? A. I believe I do. 

Q. Well, state what he said to you. A. To me? He told 
me, asked me where was the other committee. I told him, 
‘‘T don’t know; I probably could find them.’’ He said, 
‘‘Well, by God,’’ he said, ‘‘we want to get hold of them 
other committees and let’s get up here and see what’’— 
‘try to get this mine back in operation; what you fellows 
are doing off from work.’’ 

Mr. Hardy: Can I have that, Mr. Examiner? 

Trial Examiner: Yes; will you please read it. 


(Answer read.) 
By Mr. Boiarsky: 


Q. Did Mr. Blizzard say anything to you about meeting 
with the Company? A. Yes, sir. 

Q. What did he tell you? A. He said, ‘‘Let’s go up and 
meet with the Company.’’ 

Q. Well, on that occasion did you and the other members 
of the mine committee and Mr. Blizzard go down to meet 
with the Company? A. Yes, sir. 

Q. Do you recall who was there at that meeting with the 
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Company? A. I can’t recall all of them. I never paid 
attention but to one. 

Q. Do you recall, Willie, whether or not after that first 
meeting that you had, whether there were any other meet- 
ings between the Company and the mine committee? A. 
Yes, sir, we had meetings. 

Q. Do you know how many there were? A. I sure don’t. 
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Q. Well, were there one or two, or more? A. To give you 
a direct answer, I didn’t count them. 

Q. Well, did the mine committee meet with the Company 
on February 24, 1955? A. Yes, sir. 

Q. Do you recall what took place at that meeting? A. 
Yes, sir. 

Q. Tell us what occurred at that meeting. A. After a 
long debate with the Association and the representatives of 
our District 17 they agreed to put the mine back into 
operation. 

Q. Well, was there any discussion about any matter other 
than the hiring of this 11 BU Joy operator? A. Yes, sir.: 

Q. What were those matters? A. I am the man brome 
it up to Mr. Harry Kennedy’s 


356 


attention about it had been, the men had began to feel there 
was being discrimination used there betwixt the colored 
and the white, and I went on to tell him that—— 

Q. Well, tell us what you told him. A. What I told Mr. 
Kennedy? 

Q. Yes. A. I told Mr. Kennedy they was using Heil 
ination betwixt the colored and white, and it had been 
rumored and talked amongst the men that Mr. Weakley, 
and also I mentioned it to him that they was going to run 
every Negro there was out of that hollow; and I said, ‘‘Mr. 
Kennedy, that has got spread amongst this group of men 
here to the place where we can’t hardly tell them nothing.’’ 

And he looked at me and laughed, and he said to me, 
‘‘My goodness,’’ he said, ‘‘if any such stuff as that gets 
rumored around a group of men I know what it is.”” And 
he looked around at Mr. Greenwald, to the best of my 
knowledge, and told him, said, ‘‘Ed, if that kind of stuff is 
going on around here you better get it straightened out.?? 
And Mr. Greenwald kind of laughed and said, ‘‘By God, 
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that’s the first of my hearing it.’’ I believe that’s what he 
said. He said, ‘‘Willie White, you should have said some- 
thing to me about it.’’ I said, ‘‘Mr. Greenwald, I thought 
you knew about it, because you are the general manager.”’ 


* * * ” ca * * % * % 


357 
By Mr. Boiarsky: 


Q. Well, was there a discussion then concerning the em- 
ployment of this man Libatore? A. Yes, sir. 
Q. What was said about it? 


* a * * * ” % eB * * 


A. (Continued) They agreed to put the mine back in opera- 
tion as it stopped. 


By Mr. Boiarsky: 


Q. Well, what did they agree to do about Libatore? A. 
They agreed that Libatore go on that machine, him and 
this other guy they had talked about, and train the men 
there at the mine that was already working there, the em- 
ployees; the way I understood it. 

Q. And did Mr. Greenwald make any comment about it? 
A. Yes, sir, he did. 

Q. What was that comment? A. He said, with his feet 
resting up on the desk, after it had all done got over, he 
said, ‘‘By God, I blame fault myself as much for this kind 
of stuff as anybody else. I am at much 
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fault—at as much fault as anybody,”’ he said, ‘‘because I 
had men up here supposed to be looking after it and run- 
ning the thing right and carrying out my project which I 
had in the first place of training men, and by God I run into 
it they are doing just right the opposite way,’’ what he said 
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about it, to the best of my knowledge that’s oe way he 
made the remark, and laughed. 

Q. Now, I have asked you about what Mr. Farley statel 
to you when he came up to the mine after the work stop- 
page occurred. I will now ask you, Did you have any con- 
versations with Howard Short after the work stoppage o¢- 
curred, around the mine? A. Yes, sir. 

Q. What did he tell you? A. He told me to, ‘‘Let’s ee 
this mine back into operation.’’ 

Q. Did he say anything on the occasions when he sateen 
with you, about meeting with the Company? A. He satel 
me had we met them. 

Q. Well, what did yon tell him? A. By not knowing the 
dates, I don’t really know where—anything had said. 

Q. Well, prior to the time that you had your first meet- 
ing with the Company, do you recall whether or not you had 
any meetings with Howard Short? A. Yes, sir, I had some 
with Mr. Short. 


Q. At that time did he make any statement to you about 
meeting 


359 | 

with the Company? A. Yes, sir. | 

Q. What statement did he make? A. He told us to tr} 

to meet with the Company and get that thing thrashed out 

and try to get that mine back in operation; that’s what he 
stated to me. 

Q. Prior to the time that you began to meet with the 
Company did James Farley tell you anything about meet 
ing with the Company? A. Yes, sir. 

Q. What did he tell you? A. He told me to meet witl 
the Company and try to get that thing thrashed out and 
settled and put that mine back in operation, because they 
wasn’t going to have no strike. 

Mr. Johnson: Mr. Examiner, this is awfully hard to 
follow without knowing more about the time, or the dates. | 
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Mr. Boiarsky: Well, we will fix the date with reference 
to the first meeting with the Company when Mr. Blizzard 
gets on the stand. 

Mr. Johnson: Do you have in mind February 10th, is that 
what you are referring to? 

Mr. Boiarsky: That’s correct. 


By Mr. Boiarsky: 
Q. Did the mine committee also meet with Charles Payne 
and Bert Castle? A. Yes, sir. 
* * * * * * * e * 9 
360 
By Mr. Boiarsky: 
Q. What did Mr. Payne and Mr. Castle tell you? A. 
They told me to come on and let’s find the other committee, 


the best that I can remember, and ‘‘Let’s go up there and 
see can we talk with the Company and find out what is this 


all about, and let’s get this mine back into operation.’’ The 
best I can remember that’s the way he told me. 


* * * * * * * ° 


Cross-Examination 


By Mr. Hardy: 

Q. On the day of the strike who did you come to work 

with? 
361 

A. By myself. 
* ® e * ° oe a & * @ 

Q. Did you talk to anyone in the bath house? A. No, sir, 
I didn’t. 
* * * * * * 2 * * * 

Q. Then you went to the door? A. I didn’t go to the door, 
I sit down. 
* + 2 ¢ e @ ge 
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> 
362 | 
Q. Still didn’t talk to anybody. A. No, sir. : 
> * * * * e * 5 * * . 
Q. Did you get outside the door? A. I don’t think I did ; | 
» I didn’t get outside, I met them between two doors. | 
Q. And who were they? A. Members of the—the work- 
ing men, worked there, employees at the mine. | 
*® * * * * * * * * «| 
4 | 
‘ Q. Who were they? A. I don’t know, I wouldn’t know) 
» their names; all I know they was just working men; be-: 
cause I didn ’t try to pay too much attention to who they: 

were. 


Q. They work the same shift you do? A. Yes, they work 
‘ the same shift I do. 
e ad * * * * * * * * * | 
Q. Did you ever see those men before? A. Yes, sir. : 
363 | 
Q. You don’t know their names; is that right? A. No. 
Q. That’s what you want the Examiner to believe? A. I. 
4 don’t know all of them’s names that was there that agrmae 
‘ at the present. | 
Q. Three fellows met you at the door. Can you give me 
the name of one of them? A. I don’t—I don’t recall who 
they were. | 
. Q. What did they say? A. They didn’t say a word to | 
me, but I heard someone make a curse and say he was damn | 
= tired of it. I didn’t ask him ‘‘Tired of what?” or nothing. 
Q. Then you turned around and went back in the bath 
house? A. I went back inside myself. 
Q. And changed your clothes? A. Right. 








i Q. Took your lamp back to the lamp house? A. Right. ! 
a Q. Then what did youdo? A. Went home. ! 
* * * * * * i * * “ | 
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Q. Then Arnold Smith came and picked you up? A. No, 
I started—If you will let me tell you in my way of telling 
you just what you want to know. 

Q. Well, did he pick you up, or not? A. No. 

Q. Where did you pick him up, then? A. He picked me 
up. 
* * * * * * * * * e 

Q. And what did you do? <A. He blew his horn behind 
me and I pulled over to the side of the road and stopped. 

Q. Then what happened? A. I got out of my car to see 
what did he want. 

Q. Well, what did he want? A. He told me he wanted me 
to go with him. 

Q. And didn’t you ask him where? 
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A. I believe I did. 

Q. Well, where? A. He said, ‘‘I am going over here to 
see a fellow about his truck.’’ 

Q. See a fellow about his truck? <A. Yes. 

Q. Why did you want to go with Mr. Smith to see some- 
one about a truck for Mr. Smith? A. He just told me to 
come on and go along with him. 


* * * * * * * * * e 


Q. What is over on Miflin Hill? A. There was a fellow 
that had a truck over there, and he said he wanted to get it 
and use it that day to do some hauling. 

Q. What else was over on that hill? A. Another drift. 

Q. A drift for what mine? A. Number 2, the same mine 
we were. 


Q. The same mine? 








o 
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A. (Nods.) 


* * * * * * * * * 


Q. Did Mr. Smith go over and look at the truck? A.I 
don’t know whether he looked at the truck or not. He 
walked away from where I was. | 
* * * * * * * * * | & 

Q. What did he do, go over and look at the track? A. I 
didn’t ask him what he was—— 

Q. You couldn’t see him? A. From where I was sittin 
at I couldn’t see him. | 


* * * * * * * * te i ow 
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Q. Then you went to see Mr. Mitchell at his office; is that 
right? A. That’s right. 


* * * * * * * * * | « 


Q. And what was said there? A. I told him I come in to 
see him about this discharge. 

Q. And Mr. Mitchell said he couldn’t talk to you while 
the mine was on strike; is that right? A. That’s it. | 





* oI * * * * % s * ; « 
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Q. Took it back, cancelled it or something. 

Now, on the day of the strike the only person you talked 
to was Smith; is that right? A. The onliest one I talked to 
was Smith. You mean up at the mine, what you are speak: 
ing of? 

Q. Well, up to noon, up to noon, from the time you got 
there until noon. A. I talked to Mr. Bias during that day. 


* * * * e * * e * e 
| 


| 
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Q. Bias was the only person you can remember talking 
to? A. He’s the only one I remember talking to that day. 

Q. Now, Bias was the president of the Union, wasn’t he? 
A. Right. 

Q. And Smith is now president of the Union? A. Right. 

Q. And those were the only two that you talked to? A. 
That I can remember I talked to that particular day. 

Q. Now, did you talk to either of those men about why 
the men went out on strike? A. No. I talked to Mr. Bias, 
and showed him my discharge slip, and he laughed. 

Q. Now, you didn’t talk to either Smith or Bias about 
why the men were out on strike, now, is that right? A. I 
didn’t talk nothing about the strike. I was talking about 
my discharge when I was talking to Bias. 

Q. That’s right, now, isn’t it? A. That’s right. 

Q. There wasn’t a word said about the strike. 


* * * * e * * * * * 
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By Mr. Hardy: 

Q. This is a day of importance, the day you went out on 
strike, and you talked to the president of the Union, and 
the man who became the next president of the Union, and 
you went on a trip with the man who was the next president 
of the Union, and you got discharged for going up on Miflin 
Hill. A. That’s right. 

Q. And yet you don’t know whether you talked about 
the causes 

374 
of this strike or not? A. Not at that time. 


* * er * s * * * * & 


Q. There wasn’t one word said about Mr. Libatore? A. 
I don’t recall what we talked about that day. 
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Trial Examiner: I am asking you, Did anyone ever tell 
you that one of the reasons the men stopped working was 
because Libatore had gone to work that morning? | 

375 | 

The Witness: You mean any of the membership? ! 

Trial Examiner: Yes, any of the membership. 

The Witness: I don’t recall, but I think they did. | 

Trial Examiner: Well, who? When did you first find 
out? When were you first told? | 

The Witness: I wouldn’t say directly told. 

Trial Examiner: Oh, you never were told? 

The Witness: Just heard them talking; just like you 
overhear a conversation. 

Trial Examiner: When did you hear them talking about 
it? Was it on the day of the work stoppage? 

The Witness: On the day of the work stoppage. | 

Trial Examiner: Who did you hear talking about it? 

The Witness: A big group of fellows a person couldn’t 
name now. ! 

Trial Examiner: How many were in the group? | 

The Witness: I would say 25 or 30, maybe 40. | 

Trial Examiner: Where was this group? 

The Witness: That was grumbling? 

Trial Examiner: Yes. 

The Witness: Part of the group was inside where I re 
changed clothes there. 

Trial Examiner: Was Bias in that group? 

The Witness: No, he was on the other side somewhere. 
I don’t even remember seeing him, no more than passed 
him. 
* % * * 


{ 
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| 
| 


Trial Examiner: Did Blizzard ask you why the men were 
not working? | 
175 | 
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The Witness: I believe he did. 

Trial Examiner: What did you tell him? 

The Witness: I told him, ‘‘I understand that they had a 
new man come out there was the reason why they were not 
working.”’ 

Trial Examiner: Did you give him any other reason? 

The Witness: Yes, sir. 

Trial Examiner: What else did you tell him? 

The Witness: I told him about the way the mines had 
been treating the men, and the way it had got rumored 
amongst the men that the Company officials was using dis- 
crimination betwixt the races and causing a confusion 
amongst the men. 

Trial Examiner: Did any men tell you that that’s why 
they stopped working? 

The Witness: They talked—they didn’t just come out and 
say direct, but what I mean they was talking and discussing 
that they was tired of being treated that way. 

Trial Examiner: When was that discussion, before the 
work stoppage or after the work stoppage? 

The Witness: Right along in the morning when I heard 
them 
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grumbling is when they all come back in the bath house and 
was talking amongst themselves. 
Trial Examiner: What else did you tell Mr. Blizzard? 
The Witness: Mr. Blizzard told me; he was telling me. 
Trial Examiner: Ob, he was telling you why the men had 
stopped working? 
The Witness: He was telling me what he wanted me to do. 
Trial Examiner: What did he say he wanted you to do? 
The Witness: To get the other mine committee and let’s 
go up here and see can we meet the Management and get 
this shutdown straightened out.. 
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Trial Examiner: Did you understand him to mean by 
that, ‘‘Let’s get the mine committee and go up to Manse 
ment and see if we can negotiate a settlement? 

The Witness: That’s right, that’s what I am talking 
about, exactly. 


* * & * e * * « * i@ 
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Q. You don’t recall Mr. Short being down at Sharples 
and talking to the mine committee before this strike abont 
the 11 BU operator? A. I sure don’t. 


1 
* s * * * * * * * | * 


Q. Who was running the strike? A. That’s something I 
don’t know. 

Q. It wasn’t you? A. No; and definitely 

Q. It wasn’t Bias? A. No. 

Q. It wasn’t anyone on the mine committee? 


320 
A. No, and definitely. | 
Q. It wasn’t anybody, was it? Just nobody? A. I don’t 
know whether you call it nobody or somebody. | 
Q. Well, I mean, would you say that no one was eet 
the strike? A. That’s right. 
Q. Who called the meeting that ended the strike? A. I 
believe—— | 
Q. Didn’t you? A. No. | 
Q. Well, didn’t you go around to the men and say, “We 
are going to have a meeting’’? A. I told a few of them. | 


Q. Didn’t the rest of the mine committee do the same 
thing? A. I believe the president posted a notice. | 


Q. And they all showed up, didn’t they? A. We were 
talking to them and explaining who had been out there, and 
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we thought we had a settlement for them, to tell them some- 
thing good. We did. 


382 
William Blizzard 


a witness called by and on behalf of the Respondents, 


* * * z = ae * * * 
Direct Examination 
By Mr. Boiarsky: 


Q. Mr. Blizzard, were you president of District—Are you 
at the present time president of District 17, United Mine 
Workers of America? 
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A. I am not. 

Q. Were you president of that District between Novem- 
ber, 1954 and February 28, 1955? A. I was. 

Q. How long had you been president of the District? <A. 
Since 1942, as I remember. 

Q. Prior to that time had you been connected with Dis- 
trict 17? A. I had been connected since about 1919. 

Q. What position did you hold prior to becoming presi- 
dent? A. I have been president of a subdistrict, and I have 
been vice-president of the District Union, previous to being 
president. 

Trial Examiner: Do you have any official connection with 
the Union now? 

The Witness: I have no official connection. I am retired, 
since the 1st of April, as a retired coal miner. 


By Mr. Boiarsky: 


Q. That’s 1955? A. Yes. 
Q. Mr. Blizzard, when did you first become informed— 
when was the first information that you had concerning a 
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work stoppage at the Boone County Coal Corporation mine, 
which occurred on January 27, 1955? A. Receiving a wire 
from Mr. Kennedy. 

Q. Was that a wire from Mr. Kennedy? A. Let me think 
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Q. I hand you General Counsel’s Exhibit Number 4, and 
ask you to look at the exhibit and state whether or not the 
wire that you have just referred to is the one which you 
now have in your hand, General Counsel’s Exhibit 4? |A. 
Yes, sir, it is. | 

Q. And will you state what date that was, from the wire? 
A. It appears as on the 2nd. 

Q. Of what month? A. Of January. 

Q. February. A. Of February. 

Q. 1955. A. 1955. 

Q. Were you in your office between January 27, 1955, 
when the work stoppage occurred, and the time that you re- 
ceived the telegram? A. I would say that I was, Mr. Ken- 
nedy—or Mr. Boiarsky, outside of possibly some duties 
that may have taken me out, you understand, to some of the 
mines. 

Q. Did Mr. Harry Kennedy, executive secretary of the 
Kanawha Coal Operators’ Association, ever communicate 
with you? A. He did not. | 

Q. With reference to the work stoppage, prior to the 
receipt of the telegram? A. He did not. 


| 
385 | 
Q. Upon receipt of the telegram state what you did with 
reference to the matter that is contained in it. A. I im- 
mediately got in touch with Mr. Farley. 
Q. Is that James Farley? A. Mr. James Farley, district 


field representative in charge of the field. I asked him for 
information in reference to the shutdown. Then the next, 
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immediately following that, Mr. Boyle had a similar wire, 
and he called me and discussed the matter with me. 

Q. Now, who is Mr. Boyle? A. Mr. Boyle is assistant to 
President Lewis. 

Q. President John L. Lewis? A. That’s right. 

Q. Of the International Union, United Mine Workers of 
America? A. That’s correct. 

Q. Did you give Mr. Farley any instructions with refer- 
ence to the matter? A. After going in and finding the 
detail I did. I informed him to move in immediately and 
try to get the men back to work so their grievance could be 
settled in line with our joint wage agreement. 

Q. Did you at a later time visit the Coal Company’s mine 
at Sharples, West Virginia? A. I did. As well as my 
memory serves me it was on January— 
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February 10th, I believe. I had been out of the city for 
that week, I had been in Washington, and from there I 
went to Kentucky on some business for the organization; 
and previous to leaving I had talked to Mr. Farley and he 
told me that he was working on it, and he thought that he 
would be able to get the men back to work; and I come by 
Sharples, that’s the road that leads you to the area to which 
I went, and I thought I would drive up to the mine and see 
whether they had got them back to work; and I drove up to 
the mine, the men’s bath house. And I seen there was quite 
a bunch of men there, and I asked them if they had re- 
turned to work, and they said they had not. There was a 
group of men in the bath house, they had the door shut, 
and a gentleman was standing outside. I asked him if any 
of the mine committee or the officers of the Local Union 
were there, and they inquired who I was, and I told them, 
and they wouldn’t give me any information until I told 
them. And the men in the wash house said, ‘‘ Well, we are 
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(388, 387) 
not telling him anything. Tell him to get out of the hol- 
low.’? And I still hollered backwards and forwards to 
them in the wash house. 

And I didn’t get any information out of them, so I Savi 
down and inquired where Mr. White and the other officers 
lived. And when I found it out I went to Mr. Willie White's 
home and his wife told me about where I would find Mr. 
Willie White, some several miles down the road. The 
mines were shut down | 

987 
and they had no coal, he was down there digging out of a 
gob pile, a lot of the men, there must have been fifteen or 
twenty there. 

And I talked to them and told them we should try to vat 
that mine in operation and straightened out. And after 
quite a persuasion why they decided then that they would 
go with me, at my suggestion, up to talk to the Company. 
In other words I understood there were two or three slice 
why they shut down. 

And we went up to the Company store with the comand 
tee. I think Mr. Brown was there, I think that was his 
name. And Mr. Mitchell I understood had a sick wife or 
someone at the time; and Mr. Brown called him and we 
waited around until Mr. Mitchell and I think some other 
gentleman came with him, I am not positive. And we sat 
down and just had a general discussion. ! 

I told them that I wasn’t too familiar with what—only 
by talking to Mr. Farley—with what the trouble was, and I 
wished they would explain it to me and tell me what it was 
all about. And they was very nice about it, both sides. | 

And I think first our committee told what their troubles 
was, about discrimination, and about the man on the Joy 
machine, or on a machine, being hired, about a man being 
discharged, and numerous other things, I can’t call all a 
memory. 
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And while I was there why Mr. Greenwald called one of 
the 


388 
Management, I think possibly talked to Mr. Mitchell, and 
they told him I was there. And while he was on the phone 
I talked to Mr. Greenwald and told him that I was there 
and trying to get things straightened out, and wished him 
his best. I think he was in Florida, if I remember. 


A. (Continued) They said he was in Florida, the best I 
remember. 


Cd ® * * * * * * * * 


A. (Continued) And after a long discussion Mr. Mitchell 
wanted to know if Mr. Willie White would—if we was 
contending for Mr. Willie White a job on a machine. 


By Mr. Boiarsky: 


Q. What machine did he refer to? A. The new machine 
which they had gotten there. I am not familiar with the 
terms they used, I have only heard them testified to here. 
And Mr. White answered by saying that he was—possibly 
could run it; he was afraid, you understand, to take it over, 
afraid they would discharge him or get rid of him if he 
couldn’t operate it properly. And Mr. Mitchell wanted to 
know who else he might want to suggest, and at that time 
some of the committee suggested that they get in touch with 
Mr. Bias, the president of the Local Union. I had seen Mr. 
Bias down at this gob pile digging out some coal for a sick 
woman, going up on the—or when I left to go up to the 
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Company’s office. And they went out to try to find Mr. 
Bias. 
It looked like the thing was going to work out, every- 
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(389, 390) 
body seemed to be at that time in a pretty good humor. 
And they couldn’t find Mr. Bias, and we found out later he 
had went up on the other fork and taken some coal. So 
they come back and reported they couldn’t find him. | 

And someone suggested that we come back the next day 
and then go into the question. I got back to the a 
and—— 

Q. Well, was that agreeable with the Company? A. It 
was agreeable, you understand, yes, to the Company, it 
was agreeable they would try to make it the next day. | 

And J had a lot of stuff piled up at my office, you under- 
stand, on account of being absent, and a lot of important 
questions that I had to take care of, and I suggested to Mr. 
Farley he get in touch with Mr. Payne and for them to g° 
up there the next morning. 

And the next morning I come to the office, Mr. Farley and 
Mr. Payne was in the office. Of course I was late about 
getting there. It was a terrific bad day, I think one of the 
worst winter days we had, awfully slick, and it was very 
hard traveling, and we had had a:report back there at the 
office, some of the boys had come in and said that they just 
couldn’t make it on the roads, on account of the ice; ane 
on that account they hadn’t went. 

I think that is—You asked me merely about the situation, 


390 : 
what transpired up at the mine. : 

Q. Did you make any further visits to the mine? A. No, 
I did not. 

Q. Had you been around the mine at any time prior to 
January 27,1955? A. Only by going—there is a road goes 
by, that’s the main road, you understand, and I had some 
business with Mr. Treola, and I went by there, yes, some, 
oh, I don’t know, several days, I don’t know, maybe—I am 
not positive of the date. 
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Q. That was before January 27th? A. Yes. 

Q. Did you stop at the mine? A. No, I did not. 

Q. Did you stop at any place around the mine? A. No, 
I did not. 

Q. Did you talk with any of the employees of the Boone 
County Coal Corporation on that occasion? A. I didn’t 
see any of them, unless there were some on the side of the 
road, you understand. I never spoke to them, I was driv- 
ing through. 

Q. Mr. Blizzard, I hand you what has been admitted in 
evidence as Respondent’s Exhibit Number 4, which is a 
directive of the International offices, John L. Lewis, Presi- 
dent, Thomas Kennedy, Vice-President, John Owens, Sec- 
retary-Treasurer, dated October 24, 1951, and I will ask you 
to look at it and 
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answer whether or not you are familiar with that instru- 
ment? A. It is quite lengthy, I will look at it and see. Yes, 
I am. 

Q. Did you receive a copy of this directive? A. I did. 

Q. While you were President of District 17? A. I did. 

Q. Did you receive it shortly after the date that is shown 
on the directive? <A. I did. 

Q. Did you give to the employees of District 17 any in- 
structions with reference to it? A. That was received by 
each and every one of them from Mr. Lewis, yes. Yes, we 
discussed it and I told them it had to be complied with, and 
it was complied with, to the best of my knowledge. 

Q. To your knowledge has the directive ever been re- 
scinded? <A. It has not. 

Q. Was it in force and effect on January 27, 1955? A. 
It was. 

Q. Down to and including February 28, 1955? A. It was. 

Q. Who employs the field representatives attached to 
District 17? A. The president of the District. 
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Q. And by whom are they paid? A. They are paid by 
the District organization. 

Q. What are the duties of a field representative? A. The 
duties of a field representative is many; is to settle griey- 
ances under the provisions of the contract; make local 
union metings; go out and try to persuade the fellows, 
when they may have a stoppage of work, to return to 
work; take care of compensation cases, unemployment in- 
surance cases. They have numerous duties. That’s anir 
all I call to memory right now, of the job. 

Q. Are they authorized to call a strike? A. They are 
not. 

Q. Do they have any authority to ratify a strike? | 

Mr. Kelly: We object. Their constitution and bylaws 
determine their authority. 

Trial Examiner: Well, I don’t think they are referred 
to specifically in the constitution and bylaws are they, 
district representatives? 

Mr. Boiarsky: I don’t think the constitution refers to 
them. 

Trial Examiner: Did you ever issue any fnstmetions 
to your field representatives on the subject of their 
authority to call or not to call strikes? 

A. Yes, many of a time. They have no right, I issued 
the order that they cannot, have no authority to call any 


stoppage | 


393 ! 
of work. | 
However, I might say that there is no non-strike pra. 
vision in our contract. 
Trial Examiner: There isn’t any? 
The Witness: There is none, sir? 
Trial Examiner: I know that; I know what your posi- 
tion is on that. 
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Did you have a no-strike provision prior to 1947? Is 
that right? 

The Witness: I wouldn’t say we did. It was a question. 

Trial Examiner: I could show it to you. 

The Witness: Well, I understand what you are re- 
ferring to, but—and it so says. 

Trial Examiner: But then in later contracts you made 
a specific provision that these no-strike clauses were not 
longer operative. 

The Witness: That’s right; in other words if it could 
be so interpreted it was, you understand, we put up a 
provision so it could not be interpreted, later. We didn’t 
think it was in the first place. 


By Mr. Boiarsky: 


Q. Mr. Blizzard, did you give any instructions to any 
district officer or any district representative subsequent to 
February 11th concerning returning to the mine? 


” * * * * * ° * * * 
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A. Subsequent to February 11th, yes. 
By Mr. Boiarsky: 

Q. To whom did you give such instructions? A. I dis- 
cussed — I give the instructions to Mr. Farley. 

Trial Examiner: What were the instructions, speci- 
fically? 

The Witness: The instructions was to go to the mine 


and try to get the men to return to work so the question 
involved could be settled in accordance with the contract. 


Trial Examiner: How about prior to February 11th? 

The Witness: I beg your pardon? 

Trial Examiner: How about prior to February 11th, 
did you give any such instructions? 
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The Witness: Yes, I give instructions immediately after | 
receiving the wire from Mr. Kennedy, when I found out: 


about the strike. 


me * * m * * * bd * * 
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Trial Examiner: Without even trying to determine 


whether the men had a justifiable grievance? 


The Witness: It isn’t a question of a justifiable grievance, | 
you understand, when we have a shutdown of a mine, it is 
a general instruction repeated over and over that they | 
should go to the mine and get the mine in operation, per- | 


suade the men to return to work. 


is? 
The Witness: Well, I wouldn’t say—Yes, in most all in- 


stances. Where we have stoppages about an unsafe condi- | 
tion in a mine, you understand, naturally under those cir- | 


Trial Examiner: No matter what the cause of stoppage | 








cumstances why we don’t tell them to return until the mine | 


is made safe. I think that’s about the only one that we 
don’t ask them to return to work and have their grievance 
settled. 


Trial Examiner: Do you give those instructions because : 
you consider it in derogation of your contract, contractual | 


obligation, for the men to engage in work stoppages? 


The Witness: In other words it is a—as I say, our con- | 


tract carries no, no no-strike provision. 
Trial Examiner: No no-strike provision. 
The Witness: You understand. But it is a policy which is 
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issued by the International and District Union. 


Remember, we can’t demand these people, you under- | 
stand. That day is past, in demanding people. We can | 
only go and try to persuade them, you understand. As we | 
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have decided some time ago, since we have had some deal- 
ings with some coal operators, we have got to use our per- 
suasion, the American way. 

Trial Examiner: I would like to ask you a question in 
interpretation. Of course that’s not going to be binding on 
the other people. I don’t quite understand what this lan- 
guage is. I know that you participate in negotiating con- 
ferences on a national scale. At least you did. I happened 
to go through a record once where you played a very 
prominent part, where your name must have been men- 
tioned a hundred times. 

The Witness: I think IJ remember that. 

Trial Examiner: And J think you must know, be familiar 
with, the language you use. Some of the language is very 
mysterious to me. 

The question I want to ask is this: In your current agree- 
ment the Mine Workers of America agree and affirm that 
they will maintain the integrity of this contract. What does 
that mean, to maintain the integrity of a contract, as you 
interpret it? 

The Witness: That means that we will take our griev- 
ances up in accordance with the contract. In the case of a 
stoppage we will go and use our persuasion to get them 
back to work, to 


397 
get the men to comply with that contract. 

Trial Examiner: Well, let me read it further. It says: 
‘The Mine Workers of America and the Operators agree 
and affirm that they will maintain the integrity of this con- 
tract, and that all disputes and claims which are not settled 
by agreement shall be settled by the machinery provided by 
the Settlement of Local and District Disputes section of 
this agreement.’’ 

Does that mean it is the intention of the parties that this 
grievance procedure shall be the exclusive means of settling 
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grievances, to the exclusion of pressure tactics such as work 
stoppages and the like? | 

The Witness: Yes, I think that—— 3 

Mr. Owens: Mr. Examiner, we want to object to para- 
phrasing the contract. 

Trial Examiner: I don’t think I paraphrased it. I read 
the portion exactly. 

Mr. Owens: No, I think you mis-stated it. You used the 
word ‘‘exclusive,’’ and that wasn’t in the contract. : 

Trial Examiner: No, I asked him if he interpreted it to 
mean that. I wasn’t reading from the contract when I used 
the word ‘‘exclusively.’’ 

Mr. Owens: That’s why I objected, you paraphrased it. 

Trial Examiner: I asked the witness if that was what it 
meant. 7 


398 ! 
Read my question and the answer. 
(Record read.) 


Mr. Owens: We want to object to the question of the 
witness as to his interpretation of those phrases, and 
state that we rely upon the contract for whatever the 
obligation of the parties is. 

Trial Examiner: I understand you rely on the contract. 
I would like to know what the contract means. 

All right, do you want to finish your answer? : 

The Witness: Yes, I will be glad to finish it. : 

The contract provides definitely how these grievances 
should be settled, and you have read it; and I think you 
asked me for an interpretation of that. | 

The fact is this, you understand :—— : 

Trial Examiner: I am aware that you can’t give me 
an official interpretation, since you are not an officer of 
the Mine Workers. 

The Witness: That’s right. 
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Trial Examiner: But what did this mean to you at 
the time it was drafted? 

The Witness: Well, it meant to me, you understand, 
that—apparently that both sides had agreed to live up 
to the contract, the provisions of it, and either by con- 
ferences or by provisions of the contract settle their griev- 
ances. 

Trial Examiner: To settle the grievances around the 
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bargaining table, or in accordance with the grievance 
procedure set up, rather than by strike or lockout? 

The Witness: That is the policy and that’s our in- 
sructions, and that’s how we try to do it. However—— 

Trial Examiner: At the same time you want to guard 
the Union against damage suits, isn’t that true? 

The Witness: Well, I think if we comply with the 
contract we can do that. 

Trial Examiner: All right, proceed. 


By Mr. Boiarsky: 


Q. Mr. Blizzard, I believe that in your prior answers 
you stated to the Trial Examiner that you also take the 
position that the contract does not contain a no no-strike 
clause. 

Trial Examiner: No, that’s too many negatives in 
there. That’s a triple negative, and I don’t think you 
are getting the—that what you said reflects what you 
want to say. 

Read Mr. Boiarsky’s question. Give him a chance to 
amend it. 


(Question read.) 


Trial Examiner: Does not contain a no-strike clause. 
Mr. Boiarsky: Does not contain a no-strike clause, yes. 
A. Yes, that is correct, it does not. 
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By Mr. Boiarsky: | 

Q. Did you tell any of your field representatives, ér 
anybody else, to tell the employees of the Boone County 
Coal Corporation to engage in a work stoppage or | 

400 | 

go on strike? A. I did not. : 

Q. Did you tell any employee of the Boone County 
Coal Corporation to go on strike? A. I did not. 3 

Q. Did you, as president of District 17, ever ratify, 
or encourage the continuance of that strike? | 

Mr. Hardy: We object. 

Mr. Kelly: We object; conclusion. 

Trial Examiner: Did you ever tell them anything shout 
whether they should go on strike, or not go on strike, 
whether they should remain on strike, or not eT 
on strike? 

The Witness: That’s quite a double-barrelled question. 

Trial Examiner: Well, there are four parts to the 
question; you can take them one at a time. 

The Witness: What is the first one? 

Trial Examiner: Did you ever tell them to go on strike? 

The Witness: I did not. 

Trial Examiner: Did you ever tell them not to go on 
strike? 

The Witness: To not go on strike? Yes, I have told 
them a lot of times to not go on strike. 

Trial Examiner: You mean by general instructions? | | 

The Witness: That’s right, by instructions, someiny: 
ously. 

Trial Examiner: All right, when you found out they 
were | 
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on strike did you tell them anything about remaining or 
not remaining on strike? We will take two at a time, now. 


Xb 3 
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The Witness: When I found out they were on strike I 
told them, I told my field men, and I told them also when I 
was up there, to not remain on strike. 


® * * * * * 
By Mr. Boiarsky: 


Q. Mr. Blizzard, while you were president of District 17, 
United Mine Workers of America, did you negotiate a 
memorandum of understanding of the interpretation of the 
seniority provisions of the 1952 agreement with any coal 
operators’ association? A. Myself and now president 
Lewis, who at that time was secretary, we negotiated an 
agreement with the Logan Coal Association. 

Q. Is the Coal Operators’ Association of the Logan Field 
a part of the Southern Coal Producers’ Association? A. 
They are. 

Q. Was that memorandum of understanding agreed to 
between both District 17 and the Coal Operators’ Associa- 
tion? A. The interpretation of the seniority clause, yes, as 
you have it there. 

Q. Some question has arisen concerning the signing of 
that memorandum of understanding. State whether or not 
that memorandum that you entered into with the Coal 
Operators’ 
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Association was executed. A. It was executed. The ques- 
tion as to whether or not, you understand, it was signed, 
I am not too familiar. I mean I don’t remember. 


Mr. Hardy: I move that the answer be stricken. It can’t 
be both executed and not signed. 


The Witness: It was, verbally, sir. 


* * 
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By Mr. Boiarsky: 


Q. Was your agreement put in writing? A. It was. 

Q. I hand you Respondent’s Exhibit Number 1, which is 
headed Memorandum of Understanding, and ask you to 
look at it and state whether or not that is the agreement 
that you entered into with the Coal Operators’ Association 
in the Logan Field? A. Yes, that’s the agreement. We 
also—there are two of the mines in the Kanawha field has 
the same agreement. 

Q. What companies are those? A. One is ee) at 
the mine Ed White, the other is—I am trying to think of 
the name of the Company, up on Campbell’s Creek. It was 
formerly Campbell’s Creek Coal Company, now it is owned 
by the— It has slipped my memory, the name of fe 
company. 

Q. Well, to refresh your recollection, is it the Autiend 
A. It is the Amherst. You understand it has change 
hands. 

Trial Examiner: Is that a company that’s represented by 
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the Kanawha Association? | 

The Witness: The Amherst is, yes. The other one was, 
but they went out of the Association. 

Mr. Kelly: Well, now, if your Honor please, let’s under- 
stand if this witness is saying that a member of the Kana- 
wha Association made such an agreement. | 

The Witness: They agreed to the same thing, yes, sir., 

Mr. Kelly: Now, what company of the Association is it 
that it is claimed made this agreement? 

Trial Examiner: I thought he mentioned the name, 
Amherst. 

Mr. Kelly: He said Amherst didn’t make any such agre- 
ment, some other company that’s out of business made it 
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The Witness: The Amherst made it. I was merely trying 
to place the name of the company, you understand. It was 
formerly owned by another company. 

Mr. Kelly: We would like to have the production of the 
writing that any members of the Kanawha Association 
made; not that we think it is material, but if we are going 
to have this hearing we ought to have the best evidence 
of these things they are putting in the record. 

Trial Examiner: Was that a written agreement? 

The Witness: This same company was a party to the 
Logan agreement. 

Trial Examiner: Well 

The Witness: Now, wait a minute. And they operate over 
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here, and they: 

Trial Examiner: Do they operate in the Logan field, too? 

The Witness: That’s right. And they operate over here 
and belong to the Kanawha Association. They requested 
the district office to let them put in the same arrangements 
at their mine, and we agreed with them to do so. 

Trial Examiner: Well, are these arrangements any dif- 
ferent from the contract arrangements? 

The Witness: No, they are merely interpretations of the 
seniority provisions. 

Trial Examiner: All right, go ahead. 


By Mr. Boiarsky: 


Q. As I understand, Mr. Blizzard, this memorandum of 
understanding has been put into effect and it has been 
operated under in the Logan field, and by the Amherst Coal 
Company? A. That’s correct. 

Mr. Kelly: I want to ask again if there is anything in 
writing by Amherst Coal Company about that? 

Trial Examiner: Yes. 

The Witness: You asked me that? 
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Trial Examiner: Yes. 

The Witness: They was part of the negotiators. 

Trial Examiner: Well, are you or aren’t you saying that 
the Amherst Coal Company has a mine in the Logan field, 
and whatever arrangements covered other mines in the 
Logan field | 

406 
also cover Amherst, except that Amherst happens to have 
a@ mine in this field? 

The Witness: No, Mr. Jones, who was a ae 
for the other group—and we agreed to this—he requested 
me and Mr. Lewis to let him put it into effect in his ei 
and we agreed with him to do it. 


By Mr. Boiarsky: | 


Q. Was that done in writing, or just verbally? A. 
Verbally, just exactly the same thing we have here, you 
understand, the same writing; but in other words it covers 
this mine here. 


* * * * ae * * * i : * 
407 | 
By Mr. Boiarsky: | 


Q. Mr. Blizzard, is a dispatcher covered by the 1952 
contract? A. No, he’s in a supervisory capacity. : 

Q. During the time that you were president of District 
17 did the Boone County Coal Corporation ever file, on 
its own behalf, a grievance? A. It did. 

Q. And was that grievance processed? <A. It was. | 

Q. Do you recall what that grievance was about? is 
I do. 

Q. State what it was. A. The Company filed a griey- 
ance to remove a safety committee, and we processed 
the grievance. 

Q. Mr. Blizzard, you are familiar, are you, with the 
classification provisions of the 1952 contract? 
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A. I would say I am, yes. 
Q. What matters are covered by those classification 
provisions? 


=z s * * He * * * * * 


A. The classification of a job that a man works at, as 
well as the rates paid. 

Q. I hand you the 1952 Agreement, and ask you to 
examine the seniority provisions, and state whether or 
not classification is also included in the seniority pro- 
visions of the 1952 contract. 


* * * * * * * * * * 


A. I may make an explanation. Machine men, motor men, 
and all other classifications in it, sets out that that is a 
job that is classified under the contract. Of course the 
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classification under the contract does carry a rate, but it 
also sets out definitely the classification. 

Trial Examiner: What I would like to know is this: 
Suppose a man at the time he’s laid off is placed on the 
idle panel is a machine loader, that is he has been 
classified as a machine loader just before the layoff, and 
then a machine loader’s job opens in the plant, but the 
opening is for an operation different from what he’s done 
before, for example it is a new type of equipment. Is 
that man to be considered as being eligible for that job, 
as being a job in the same classification, or would you 
consider that another classification? 

The Witness: No, sir, that’s the same classification, 
and not considered another one. 

Trial Examiner: More specifically you will see in the 
seniority provisions, in paragraph numbered 5—Well, let 
me read that paragraph. It says: ‘‘The reemployment 
of any idle person in a new classification is recognized 
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| 
fully, providing such person is qualified and is entitled 
otherwise to the position by reason of his seniority.”’ | 

Where they refer to ‘‘new classification,’’ there, what 
does that mean? 

The Witness: Well, for instance the man is laid off, 
he’s a machine man. One of the other classifications 
comes open before his comes open, then if he is analitien, 
you understand, 
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and the oldest man, he can be called back on that classi- 
fication into a new job. That is providing he will take it; 
he don’t have to. | 

Trial Examiner: Well, suppose a man is a machine 
loader, he’s in that classification, and a new job opens, 
a new job for a machine loader, but on a different kind 
of equipment that the laid-off person is not immediately 
qualified to handle, is he entitled to that job? 

The Witness: Yes. 

Trial Examiner: Even though he can’t handle it? | 

The Witness: The fact is this: The classifications in 
that contract is set out, and the only thing we have to 
go by is the classifications. The man may be on a little 
machine, a big machine, a little motor, a big motor, and 
so on; it doesn’t make any difference under that classi- 
Seatbon, he gets the same rate of pay, and he is classified, 
you understand, that’s his job. And of course I think 
Mr. Boiarsky made a good explanation, there might be 
some new equipment added to it, and all you have to do 
is learn him to do it, because all machinery around ia 
coal mine is classified in its own classification; and there 
may be a difference in them but we don’t set up ia 
classification for those different jobs, and they fall maa 
the classification of machine man. 

That don’t mean to say we haven’t had requests on 





i 
| 
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the part of the Company to do those things, but we say 
it isn’t the , 
4il 


contract, and we won’t do it. 

Trial Examiner: Under the Union’s interpretation of 
the contract, if I understand you correctly, if a job 
vacancy occurs in the classification that a man occupies, 
he’s entitled to that job under the seniority provisions, 
even though he has to be trained to perform the new 
work? 

The Witness: In other words — Yes, he’s entitled to 
that job, that’s the classification he’s in. He may be a 
mule driver in the mine, they may give him two mules. 
The only thing, it carries a different rate there, two 
mules gets more money than one mule. But at the same 
time he’s a mule driver, he comes under that classification. 

Trial Examiner: I don’t understand what you mean. 
A machine loader, it carries the same rate no matter 
what kind of loading machine he operates, isn’t that so? 

The Witness: Machine cutting, yes. 

Trial Examiner: No, machine loader. 

The Witness: Machine loader, that’s right. But he’s 
a machine man, he’s entitled to that job, that classifica- 
tion. 

Trial Examiner: Now, do you view the seniority clause 
as a modification of the management rights clause? 

The Witness: Yes, everything that’s written in that 
contract modifies that right, that provision. 

Trial Examiner: You mean everything written in there 
with regard to hire, discharge, or assignment of work, 
if there 

412 


is anything in it about assignment of work? 
The Witness: If that was all that was in the contract, 
the contract wouldn’t mean anything. Every provision 
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that’s written in that contract where a man has got | 
right to take up his grievance, that modifies that right of 
the Company. 
Trial Examiner: What is to the management rights 
clause—— 
The Witness: In other words there isn’t anything left 
of it except where it is not covered by contract. | 
Trial Examiner: Go ahead. 





By Mr. Boiarsky: | 
Q. Mr. Blizzard, I believe you were in the room and 
heard the testimony of Harry Kennedy, executive secre- 
tary of the Kanawha Coal Operators’ Association, con- 
cerning a conversation between himself, vice-president 
Kennedy of the International Union, and yourself. Will 
you relate the conversation that took place when the 
three of you were together? A. Mr. Kennedy in his own 
testimony wasn’t able to identify just what he was—the 
time. He merely made a reference to something that 
Mr. Kennedy, Mr. Tommy Kennedy might have reversed 
me on. I certainly don’t call it to memory, and I — of 
him reversing me. If he had reversed me, of course you 
understand it would have been perfectly all right, he had 
a right to do it; but I don’t recall any such meetings 
with Mr. Kennedy: that Mr. Harry Kennedy referred to in 
reference to Mr. Tommy Kennedy of our Union. : 





Ld * * * 


Q. Now, you testified that your first information about 
this work stoppage was the telegram you received from 
Boone County Coal Corporation on February 2, 1955. 
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Isn’t it true that you might have heard about that sooner? 
A. If I had I would have said so, sir. 

Q. Do you recall Mr. Farley talking to you about the 
strike 
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prior to that time? A. I do not, sir. If I had I would have 
said so. 

Q. You were in the office, though, weren’t you, between 
January 27th and February 2nd? A. In and out of the 
office, yes, sir. My duties carried me out of the office, a lot 
of times out of the state, and so forth; but I was possibly 
around there most of the time. 

Q. During that time didn’t you have conferences with 
Mr. Farley every day? A. No, sir. 


* * * bad * * ™ sd * * 


Q. Was it a practice of Mr. Farley to tell you when there 
were strikes on in the district? A. What ordinarily hap- 
pens when they have a local shutdown, they try to settle it, 
try to get it out of the way. 

Q. Who do you mean by ‘“‘they’’? A. Mr. Farley. You 
asked me about him. He tries to. 


Q. And then you told Mr. Farley to go down and put the 
men back to work; is that right? A. I told Mr. Farley to 
try to do what he could to get them back to work, yes, sir. 

Q. Well, included in that trying to get them back to work, 
did you tell him to tell them to go back to work? A. Yes, sir. 


* * * * * * * * 


Trial Examiner: Willie White testified in substance that 
you told him that you wanted to negotiate a—arrange a 
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meeting with the Company so that the mine operations 
might be resumed. Is that what you told him? | 
The Witness: That isn’t all. | 
Trial Examiner: You never told him specifically, did you 
—let’s be candid—Did you ever tell him specifically, ‘<I 
want you to go back to work and then negotiate a settle: 
ment’’? : 
418 | 
The Witness: No, sir, I did not. I told them to go to work 
because we had to put the mine in operation. 
Trial Examiner: What you really wanted to do was get 
the mine in operation so the men could go back to work? | 
The Witness: That’s right. | 
e * * * * * * * 
Trial Examiner: Well, did you ever tell them, ‘‘Go back 
to work first and then we will discuss the settlement’? | 
The Witness: Yes, I told them. 
Trial Examiner: Who did you tell that to? 
The Witness: I told Mr. White and the president of the 
Local Union, ‘‘Return to work.’’ | 
Trial Examiner: When did you tell them that? 
The Witness: The day I was up there on the 10th, the - 
| 


time I had any contact with them. 
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The Witness: Well, they said the men was mad and sore, 
at the way they had been treated; and I wanted to find out) 
how many facts there was in store, and I said, ‘‘Let’s go up! 
and see the Company and discuss the matter with them,’’ 
and we went up and talked to them, and they told the Com-| 
pany the same thing they told me, and I got the explanation: 
of the Company’s side, and then returned—was going to; 
return the next day, but it got bad weather. 

Trial Examiner: You never went to the extent of threat- 
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ening them with disciplinary action if they failed to abide 
by your request to return to work? 

The Witness: The fact is this: As I made a previous 
statement, the time is over that you can threaten people. 
After all, we can persuade them, you understand, as I think 
Americans should be, but threaten them, that’s one of the 
old systems the companies used to do; but we don’t do it 
that way, we try to persuade the men it is the right way to 
do. I don’t know that there is any contract provision that 
even tells us to do that, but the policy of our Union tells us 
to do that and we do it. 


By Mr. Hardy: 


Q. Now, you had a conversation with a man named 
Boyle, who I understand is assistant to the president of the 
International Union. Just what did Mr. Boyle say to you 
and what did you say to him? A. Mr. Boyle called me and 
said he had this telegram, and 
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he asked me what the circumstances was. I told him I done 
received one ahead of him and discussed it with Mr. Farley, 
and was going over to try to persuade the men back to work. 

Q. Is that the usual position that the District is in, is a 
middleman between the International Union in Washington 
and the locals out in the field? A. Well, each of them is set 
up under its own autonomy, the National Union, the Dis- 
trict Union and—— 

Q. I mean your district. A. In other words, you under- 
stand, we function the same way as any other district. In 
other words, you understand, we are an entity as a district. 

Q. I don’t know about that, what I mean is, What do you 
do? Do you have conversations with people in Washington 
and then go out in the field and try to carry out those in- 
structions, or advice? A. Ordinarily we function in accord- 
ance with rules and regulations that’s understood by the 
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negotiators, from the National Union to the District, and 
we in turn deliver it to the local unions. | 

When we make a contract, for instance interpreting the 
seniority clause of the contract, we have a meeting with al 
the local union officers and explained it to them, told them 
what it was. You understand we always practice that, 
when we make any new provisions in the contract we call a 


convention ! 
| 
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with all our local union officers to explain, you understand, 
what the contract means, the new provisions; it might be 
wages, or whatever it might be. 


« * * * * ” * * * * 
| 


Q. If a local union has a problem under the contract and 
takes it up with you and you can’t decide it, then you in 
turn take it up with the International Union; is that right? 
A. In other words what is decided under the contract—So 
you 

422 


will understand the contract, the first provision, the man 
must take up his own question. If he settles it, you under- 
stand, the local union hasn’t got any jurisdiction, in other 
words it is settled at that point. And the mine committee 
can’t do anything about it. If the mine committee settles a 
question when it comes to them, it is settled, under the 
contract, and there is nothing we can do about it. If it goes 
to the joint board and it is settled there, there is nothing 
you can do about it. There is no appeal from any of them. 
If it goes even to an umpire, there is no appeal from those. 
So after all the local union, the district union is solely in 
charge of trying to settle a grievance under the contract. | 
Trial Examiner: At the third step of the grievance 
procedure? | 
The Witness: That’s right. 
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Trial Examiner: When you were meeting with the Com- 
pany and Association officials on February 14th, did you 
consider that a meeting under the third step? 

The Witness: You mean the other people, the other boys 
met? 

Trial Examiner: That’s right; you weren’t present. 

The Witness: Yes, I do, because it was an agreed-to 
meeting. Now, if it had been a forced meeting from one 
side or the other there might have been some question. 
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Mr. Hardy: I think the Examiner probably meant 
February 24th. 

Trial Examiner: I am not sure of the date. I got that 
mixed up. I meant the final meeting. 

The Witness: I think that was the 24th. I think it was. 


* * ® * * * * * * * 


424 


The Witness: There is nothing in the contract, you 
understand, in other words there is nothing in the contract 
that says we have got to put men back to work; but 
the policy of our Union does say so, and we move from 
that standpoint. 


By Mr. Hardy: 


Q. Well, they talk about trouble at a mine, would you 
consider a strike at the mine trouble at the mine? A. Yes, 
but the grievances, the things that caused the grievance, 
I mean the strike comes out on account of grievances, 
you understand. A lot of times the Company is respon- 
sible for them, a lot of times our people is responsible 
for them. 

Q. You don’t mean that your men strike and they are 
responsible for the grievance, do you? A. I didn’t say 
that. 
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Q. Well, you said ‘‘sometimes’’, A. I said if there 
is a grievance at the mine it might be created by the 
Company or it might be created by our people. | 

Q. Who are your people? A. The United Mine Workers. 

Q. Oh, you mean the district representatives might 
cause them 
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to go out on strike? A. I didn’t say that. | 
Q. Well, who? You say ‘‘our people,’’ who are they' 
A. Members of the Local Union. 
Q. You don’t mean officers also, you just mean miners? 
A. They are also — they are miners and members of the 
Union, the same as I am. 


* * oe * * * * * * * 
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Q. Could you just show me here what steps you took to 
process this grievance? A. Yes, sir. : 
Q. I mean under the contract. A. I will. 


e * * * * * * # * * 


A. I will. Mr. Farley talked to Mr. Kennedy, they agreed 
to go over to the mine, and they settled all the questions 
thew under the intermediate board. | 

Trial Examiner: By ‘‘the intermediate board’’ I take 
it you 
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mean the third step of the grievance procedure. 
The Witness: That’s right. 
By Mr. Hardy: 


Q. Well, then, you consider this grievance all sete, 
then? A. That’s right. 
Q. And then, from now on, Boone County Coal Corpora: 
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tion can hire all the people they please out in the open 
market? A. No, sir, they cannot. 

Q. Well, what is settled, then? A. The question is settled, 
you understand, in reference to what grievances they have 
there. They put the man back to work is one of the griev- 
ances, they agreed to put him back. 

Q. Who? A. The gentleman that was fired. 


h * * * * * * 
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Q. Are you the same Mr. Blizzard who signed the 1952 
Agreement? <A. Yes, sir. 


* * * * * 


430 


Cross-Examination 
By Mr. Johnson: 


Q. Mr. Blizzard, is it your contention that this strike was 
an unauthorized strike as far as the District 
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was concerned? <A. Yes, it certainly was. 

Q. And that you gave instructions to the Local to 
return to work and to settle the matter under the con- 
tract grievance procedure; is that correct? A. That’s 
right, that was the instructions I give my men to tell 
them. I only seen them one time, but that time I told 
them to do likewise. 

Q. Now, did you, as the president of District 17, do 
anything to insure that that was done? <A. I sent field 
men there, you understand, to try to get it worked out. 
I was there myself. 

Q. Do I understand that it is your contention that the 
Local Union and the men at the mine refused to carry 
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out the instructions which you and your associates gave 
them? A. They didn’t carry them out at the time. | 

Q. Well, aren’t there certain things that you, as presi- 
dent of the District, and the organization which you 
represent, including the International, can do in such 
circumstances to insure that your instructions are carried 
out? A. As I have repeatedly said, you understand, 
there is nothing anybody can do if a fellow goes on + 
except to use all your good judgment and all your men 
working to try to do something about it. We can’t force 
them to do it, but we can talk to them and try to get 
them to do it. 


432 | 
| 
Q. In such circumstances has not the United Mine 


Workers revoked the charters of Local unions? A. I have 
heard of that being done. 


2 * * 5 * * 
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Trial Examiner: I don’t think your answer is very 
clear. Is it to you, Mr. Johnson? 

Is this correct: That prior to the Taft-Hartley At 
your contracts did have a provision against striking? | 

The Witness: Yes, there was a provision there. | 

Trial Examiner: All right. And around the time the 
Taft-Hartley Act was enacted you entered into a new 
contract where you deleted all the no-strike clauses? | 
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The Witness: That’s right: : 
Trial Examiner: And these new contracts were carried 
over to the present contract. | 
The Witness: That’s right. : 
Trial Examiner: So that if you read the present contract, 
the contract that contains not only the 1952 Agreement and 
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amendments thereto, but all agreements that are incor- 
porated into it by reference, you will find a provision there 
to the effect that the no-strike clause is deleted. 

The Witness: Right. Of course there was some question 
about that until they decided it, you understand. It was 
there, so we took it out, it was taken out. 

Trial Examiner: You mean there was a question even 
prior to— 

The Witness: Well, there was just arguments, back and 
forth, as to whether it meant that or not, but nevertheless 
it was there, and we thought it was there or they wouldn’t 
have negotiated it out. 


* . * * 
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Mr. Johnson: We would like to have marked, for pur- 
poses of identification, a letter dated August 17, 1953, from 


the president of District 29, Mr. George Titler, to all local 
unions. 


* td * * & * * * bal % 


Mr. Johnson: And a letter dated August 18, 1953, from 
the president of District 29, Mr. George J. Titler, to Local 
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Union Number 9690, UMWA. 


* * * * & bal * * bal * 


Mr. Johnson: And a letter dated September 2, 1955, from 
Mr. R. O. Lewis, President of District 17, to Local Union 
Number 9735. 

Trial Examiner: That’s the president of this District, 
isn’t it? 

Mr. Johnson: Yes, sir. 
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Trial Examiner: While Mr. Boiarsky examines that, I 
want to ask you a question. I want to refer you particu- 
larly to this | 
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provision in the contract under the heading of Miscellane- 
ous. Is that the one where you agree and affirm to main- 
tain the integrity of the contract? 

The Witness: I think the contract speaks for itself is as 
good an interpretation as I can tell you on that. | 

Trial Examiner: Let me tell you what my interpretation 
is, and let me see if you agree with this. Perhaps I base my 
interpretation partly on the fact I know something about 
the history. 

As I read that clause its intent is substantially this: The 
operators apparently wanted some kind of an undertaking 
or commitment from the Union that there would be ‘no 
strikes. The Union was unwilling to agree to an under- 
taking that would rise to the stature of a legal undertaking 
and that would be enforcible in court, so that this was then 
hit upon as a sort of compromise, the intent being that you 
would at least morally commit yourselves not to allow 
strikes, but you didn’t want that commitment to attain the 
stature of a legal undertaking which could be enforced in 
court in a breach of contract action that might result in a 
judgment for damages against the Union. Is that sub- 
stantially it? 

Mr. Owens: Mr. Examiner, I want to object on the 
grounds that you are asking him for an inter— for a a 
interpretation, or law. 
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Trial Examiner: I understand; but I am just suggest- 
ing that that’s how I read it now, and that’s how I may 
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interpret it when I come to write my intermediate report, 
and if I am totally wrong you might want to tell me. 


442 
Mr. Boiarsky: We want to object to the motion. * * * 


* * cs * * * * * * 


443 
Trial Examiner: * * * 


5 * * * * * * 


Now, what is your objection to Exhibit 3? 

Mr. Boiarsky: Our objection to that, Mr. Trial Exam- 
iner, is that it relates to an entirely different matter, and 
there is nothing in the record that demonstrates any 
similarity of circumstances. 


Trial Examiner: Well, I don’t think that’s import- 
ant. * * * 


* * 


Trial Examiner: All right, I won’t — Never mind. 
I will admit this Exhibit 3, * * * 


* * * * bd 
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Mr. Boiarsky: We also desire to object to it on the 
grounds that any statement made in there does not in 
anywise bind the International Union, United Mine 
Workers, nor is it a binding statement so far as Dis- 
trict 17 is concerned. 


al * * * 
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447 : 
Cephas White 
a witness called by and on behalf of the Respondents, * +s 
* * * * * * * s * ! * 
448 ! 
Direct Examination 


By Mr. Owens: 


Q. Mr. White, are you employed by the Boone Coats 
Coal Corporation? A. Yes, sir. 

Q. What do you do there? A. Right now I am a 
timberman. 

Q. And how long have you worked for the erage 
A. I would say about 12 years in all. | 

Q. About 12 years? A. Yes, sir. | 

Q. Were you laid off in a shutdown sometime in 19542 
A. Yes, sir. 

Q. Do you recall the date of that layoff? A. J anuaty 
7, 1954. 

Q. I am sorry, I couldn’t hear that. A. ee 1, 
1954. 

Q. At the time that you were laid off what work were 
you doing? A. Loader operator. 

Q. A loading operator? 


449 


A. Yes, sir. Timberman, machiner helper, and a pinup 

man, roof bolting. ! 
Q. During those—— 
Trial Examiner: Is that the same, loading aie is 

the same as machine loader? 
The Witness: No, sir. 
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By Mr. Owens: 


Q. Bolting operator, replacing roof bolts; is that right? 
A. Yes, sir. 

Q. During the 12 years you were employed at Boone 
County, did you operate any kind of a loading machine? 
A. Yes, sir. 

Q. What kind? A. A 12 BU and a 14 BU loader. 

Q. And how long did you operate a 12 BU? A. I 
imagine about a year and a half. 

Q. About a year and half? A. Something like that. 

Q. And how long did you operate a 14 BU? A. Well, 
I was just extra on it, when somebody would be off I 
would be on it. 

Q. Well, can you approximate the number of shifts 
that you operated a 14 machine? A. No, I couldn’t just 
offhand. 

Q. Well, did you do it frequently? 


450 
A. Maybe once a week, and maybe once every two weeks, 
something like that. 

Q. Over how long a time did you operate the 14 inter- 
mittently? A. About a year. 

Q. And while you weren’t operating the 14 then you 
were operating the 12? A. No, I operated the 12 first, 
and they sold all the 12’s and then I was just extra on 
the 14. 

Trial Examiner: What is the difference between an 
11 BU and a 12 BU? Do you know what an 11 BU is? 

The Witness: Yes, sir. 

Trial Examiner: What is the difference? 

The Witness: Well, they are a larger loader, and they 
work by brakes instead of controls. 

Trial Examiner: And what is the difference between 
a 14 BU and an 11 BU? 

The Witness: About the same as there is the 12. 


9 








(450, 451) 


Trial Examiner: You mean the 11 is a larger one ond 
has a brake? 

The Witness: Yes, it works by brakes and lever. You 
use your arm more than you do your hand. | 

Trial Examiner: I am not quite sure, what is the — I 
haven’t any idea of what a BU loading machine is. Is 
it a sort of crane? | 

The Witness: Sir. 
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Trial Examiner: We have a drawing of it, don’t we? | 
All right, go ahead. 


By Mr. Owens: 


Q. What date were you reemployed, if you can remem- 
ber? A. May 5, 1955. 

Q. And what type of work have you been doing since 
then? A. Roof bolting, shot fireman, loader, some, and— 

Q. And loader some? A. Yes. 

Q. You mean operating a loading machine? A. Yes, sir 

Q. What kind was that? A. A 14. 

Q. Go ahead. A. Timbering. J think that’s about all 

Q. Have you observed an 11 BU machine in Speeaons 
A. Ihave saw it in operation. 

Q. Do you think it is any more difficult to operate than 
the 14 machine, from your observations? A. Well, I never 
did get hold of it, I never did try it. 

Q. Calling your attention to around the first of the year, 
1955, did the mine committee, anyone from the mine com- 
mittee, or an officer of the Local Union, tell you that a job 
was vacant to run an 11 BU machine, and that you should 
see Management about it? A. I believe they did. 


452 | 


Q. Do you recall who told you that? A. I believe it was 
Roy Bias, I ain’t for sure. | 


| 
| 
| 
| 
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Q. And what did you do about that? A. Well, I didn’t 
know Mr. Mitchell at that time. He came there new since 
I have been there. So I went to Mr. Davis and I asked him if 
he had an opening for a loader man. He said they were 
going to start up a section right soon and he had an open- 
ing for a 14 BU. 

Q. I am sorry, I couldn’t hear that. Speak a little loud- 
er, please. A. He said they had an opening for a 14 BU 
loader man, and he sent me over to see Mr. Mitchell. 

Q. Will you repeat the conversation, as nearly as you can 
remember it, that you had with Mr. Mitchell? A. He just 
asked me could I run a 14, operate one. I told him I had 
some—didn’t have too much experience. And he said, ‘‘We 
want a man that can take hold of it right now and get the 
coal.’’ I told him I had been off about a year and I would 
be pretty slow to start with, but I believed I would be all 
right with a day or two practice. And he said, ‘‘We want 
a man that can get the coal.’’ So that was that. 


Q. Did he mention to you about the 11 BU machine that 
they were going to put in operation? A. Yes, he said they 
—Let me see, let me think what he did say. I think he said 
they had some, but there wasn’t none of 
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the men could operate them, the best I remember. 

Q. Did you ask for that job to operate it? A. No, I never 
had had hold of the 11. 

Q. Didn’t you discuss that with Mr. Mitchell? A. No, I 
talked about a 14. 

Q. You never had any discussion about the 11 BU? A. 
No. 

Q. Did I understand you to say that you could operate it 
if you had a day or two trial at this machine? A. I could 
the 14. 

Q. Did you say that to him? A. Yes. 
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Q. What did he say about that? A. He said he wanted 
a man could get the coal right now. 

Q. Did he say anything in regard to what he would al if 
he couldn’t do that? A. Well, I asked him if I couldn’t get 
it what would I do then, and he said a fellow would be off 





the panel then, if he couldn’t do the job. 
w * * * * * * * O a 
454 | 
James B. Farley | 
a witness called by and on behalf of the Respondents, * « e 
* * * * * * * * | 


By Mr. Boiarsky: 


Q. Mr. Farley, state what your position is with Dis- 
trict 17? A. I am a representative of District 17. | 

Q. Are you what is known as a field pepesentatiyet 
A. Field representative, yes, sir. 

Q. As field representative, what are you duties? A. My 
duties is to consist of settling grievances between the Mine 
Workers and the various operators, and the Kanawha 
Coal Operators’ Association. | 
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Q. Well, do you have any other duties? A. Yes, in 
cases of work stoppages why we get, we settle those 
things by getting the men to return back to work. | 

Q. When did you first learn about the dispute at Boone 
County Coal Corporation mine concerning the hiring of 
an 11 BU Joy loading machine operator? A. On or about 
January 20th Mr. Kennedy called me and advised me 
that—— 

Q. Now, is that Mr. Harry Kennedy? <A. Harry G. 
Kennedy. He called me and advised me that the Boone 


County Coal Corporation were starting up one or two 


sections, and that they were needing Joy operators. 
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Q. Well, did Mr. Kennedy tell you, or did he ask 
you— : 
Mr. Hardy: I object. 


By Mr. Boiarsky: 


Q. Did Mr. Kennedy make any statement to you con- 
cerning the mine committee’s position? A. He said that 
the mine committee and that the Management would not 
agree to the situation, that the committee would not 
agree for him to hire new men for those jobs; at which 
time I told Mr. Kennedy I would check into the situation 
and see what the trouble was. 

Q. Well, did you check into it? A. On January 20th, 
which was on a Saturday, if I am not badly mistaken, Mr. 
(Payne and I went to Boone County Coal Corporation 
for the purpose of making the Local Union. 
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Trial Examiner: Of doing what? 

The Witness: Making the Local Union meeting. 

A. (Continued) And we were setting in front of the 
school house in my automobile and waiting for time for 
the meeting to open. Mr. Greenwald and someone came 
down the hollow in a car and stopped and spoke to me, 
and we inquired and he said the mines was operating 
today. Knowing that the men wouldn’t be out until 3:00 
o’clock in the afternoon, why we decided we would come 
back to Charleston and get in touch with them sometime 
during the first of the week. 

Q. Was that the same day that Mr. Kennedy called 
you? A. No, sir, that was two days later. 

Q. Then if Mr. Kennedy called you on the 20th of 
January that would be on the 22d, would it? A. That’s 
correct. 

Q. Did you do anything further with reference to check- 
ing into the matter? A. No, the first of the week I got 
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tied up in some other things that I couldn’t get away, and 
on the 26th I had Mr. Short, Howard Short, who at that 
time was a representative of District 17, to go over and 
check into the situation and see what the troubles were 
over there. 

Q. Well, did Mr. Short report back to you? A. On the 
morning of January 27th he reported to the office, he was 
telling me of the conditions in which he had learned, 
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or of which he had learned through the officers of the Local 
Union over there, and was telling me what the troubles 
were; and about the time he got through with his conversa- 
tion wits me why Mr. Kennedy called by telephone and told 
me that the mine was down. 

Q. Detail the conversation that you had with Mr. Ken- 
nedy on the morning of January 27, 1955. A. When Mr. 
Kennedy called me on the morning of January 27th and 
reported to me that the Boone County Coal mine was down, 
I turned and said, ‘‘Yes, I was just receiving my report 
from Short, who was over there checking into that situa- 
tion.’’ And he and I proceeded to get into it over the tele- 
phone as to the way in which I felt that the Company had 
been mistreating the men at that mine. In fact, we had 
learned during this time that the Management was calling 
the mine committee in and telling them that they had to 
have a certain classification, such as a shuttle car operator, 
and they would get him in there and work him for a day or 
two on that job and then put him over onto another job 
which was just common labor in the mines, and which men 
on the panel were able to take care of. 





* 2 * * . * * * * * 
458 ! 


A. (Continued) And in the proceedings of the argument 
with Mr. Kennedy I told him that I was not going to stand 
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still and permit the Company to put those kind of condi- 
tions upon the men in the panel, that the men over there 
were all torn up and at the place where they felt that the 
security of their families was at stake because the Company 
was bypassing the panel by misrepresenting to the mine 
committee that they needed certain classifications of men 
and then putting them in there and working them a day or 
so and putting them over onto other jobs which practically 
every man on the panel could perform; that we were not 
tolerating that, and we were not going to put up with it. 

And in the same time Mr. Kennedy said, ‘‘Then I under- 
stand, then, that you are behind that strike over there.’’ I 
said, ‘‘I did not say any such a thing as being behind any 
strike.’’ I said, ‘‘I am behind those boys over there to see 
that they are treated right and that they get what the con- 
tract provides for them.’’ 


By Mr. Boiarsky: 


Q. What was the condition of the coal industry at that 
particular time? A. It wasn’t too good. 
Q. Were jobs readily obtainable or difficult to obtain? 
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A. At that particular time jobs were very scarce, and they 
had several men on the panel at this mine who had been 
cut off, on practically every classification there was in the 
mine. And I was informed that they had loading machine 
operators on the panel, and that they had shuttle car opera- 
tors on the panel, and all, practically every type of a clas- 
sification there was in the contract. 

I did learn, going into the thing, that probably the Com- 
pany was trying to put in a new classification, by saying 
that an 11 RU loading operator was of another classifica- 
tion under the contract, and with which we, IJ, disagree. A 
loading machine operator is a loading machine operator, 
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regardless as to whether it is a 12 or a 14 or an 11 or what- 
ever it is, it is a loading machine operator and that is the 
classification in the contract covering loading machine 
operators. | 
Q. Did you tell Mr. Kennedy what you—— | 
Mr. Hardy: I object. He finished the conversation. | 
Trial Examiner: Did you tell Mr. Kennedy anything’ 
else? Can you recall anything else at this time? | 
The Witness: I think in the same conversation that Mr. 
Kennedy also told me that the Company was wanting to 
hire some shuttle car operators, too, and said that after dis-' 
cussing it with the mine committee that he had agreed to) 
hire two or such a number, maybe three, from the panel,’ 
and that would leave one or two more and which they would 
have to hire outside 


460 
of the panel. 


By Mr. Boiarsky: 


| 
Q. Did you go to the Boone County mine at Sharples to 
make any investigation? A. I didn’t go to Boone County' 
Coal Company until February Ist, I believe, along with Mr. | 
Payne, after the mine was shut down, at which time I dis- 
cussed the problems with the president of the Local Union, | 
Mr. Roy Bias, and Willie White, as to why the mines was : 
down, and to the effect that we were asking them to put the 
mines back in operation, and insisted that it be done; also. 
asked them to arrange a Local Union meeting for us, that | ! 
we could get in there and talk to the men and get them to | 
put the mines back in operation and let us process their 
case under the terms of the Agreement. 
Q. What did Mr. Bias tell you about calling a Local 
Union meeting? A. As I recall, Mr. Bias told me that, he 
said, ‘‘If I would go up that hollow they would hang me.”’ ! 
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Q. What did you do after having the conversation with 
Bias and White? A. After having the conversation with 
those two gentlemen, why Mr. Payne and I came back te 
Charleston. 

Trial Examiner: Is that where your headquarters are? 

The Witness: Yes, sir. 


By Mr. Boiarsky: 


Q. Did you instruct any other field representative of Dis- 
trict 17 to go to the Boone County mine? 
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A. Yes, sir, I did, I instructed Howard Short, and I don’t 
recall the date, but it was shortly after that, to go over 
there and see if the—to get the men to arrange a meeting 
of the Local Union, that we might be able to talk to them and 
get them to put the mines back into operation. And we 
learned through those visits that we made over there that 
the men who were on the panel were men that were raising 
so much trouble and were threatening to picket the mines 
if the men put it back in operation, due to the fact that 
they were denied the right to be employed when they were 
qualified for the jobs in which the men were being hired for 
after working a day or two on a certain classification. 

Q. Now, did you make any other trips to the Boone Coun- 
ty mine after the February 1st trip? A. On or about Feb- 
ruary 7th, again I returned over there, along with Mr. 
Payne, and again insisted that they arrange a meeting and 
get the men together, that we could talk to them and get 
them to put the mines back in operation, at which time the 
members of the committee and the president of the Local 
Union advised us that they just couldn’t talk to those fel- 
lows, that they were in such a shape that they wouldn’t 
listen to anybody, and that they had accused them of selling 
out to the Company and letting the Company dominate 
them to the extent of putting a man in the mines working a 
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day or two on certain classifications and then putting him 
on jobs that they could do, 
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and that they were getting tired of it and wasn’t going | to 
permit it. | 


* * * bd * * * * * * 


i 
| 


The Witness: The feeling of the men over there was that 
Mr. Mitchell, who hadn’t been there but a short time, was 
going to bring a lot of the men from the Cabin Creek sec- 
tion over there who were working for him while he was 
working for the Truex-Trayer Coal Company. | 

Trial Examiner: I understand that, but before that the 
men at the mine, according to the testimony here, had felt 
themselves aggrieved because there had been a number of 
cases where men were taken from the panel to fill higher 
classifications, but only temporarily, and then dropped to 
lower classifications for which people who remained on the 
panel, and who had greater seniority, were qualified. a 
you hear that testimony? 

The Witness: I probably did, but I never paid any 

463 | 
attention to it being of that nature. 

Trial Examiner: Well, now, I was wondering what 
would be the advantage to the Company in doing that. 

The Witness: There could be lots of advantages to it 
Trial Examiner: It is difficult for me to see; can you 
tell me? 

The Witness: It could be done, it could be done and 
probably is in lots of cases, through prejudice, some 
individual who might be older on the panel, to get some- 
body who might be your friend, or someone whom you 
like better than somebody else. . 

Trial Examiner: That would be a way of cireumvent- 
ing the operation of the seniority system? | 
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The Witness: Yes. We have a lot of those circum- 
stances in handling grievances, that is where men are 
accused of those things, of doing so; and that was the 
feeling that had drifted into the minds of the membership, 
and especially the men who were on the panel who were 
denied the right to work and were hard up and felt 
that the security of their families were at stake under 
the situation. 


By Mr. Boiarsky: 


Q. Now, after you were up there on February Ist, 
between that time and February 7th, did you talk with 
Mr. Blizzard concerning the work stoppage? <A. Yes, I 
think I talked to Mr. Blizzard after I had went up on 
February 1st, and discussed the question with him of 
what the conditions 
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were up there. 

Q. Did Mr. Blizzard on that occasion give you any 
instructions? A. Yes, sir, on that occasion he did and 
on other occasions, where there is a mine down, that 
has been the information that I have received from my 
superior officers in the District, is to get that mine back 
in operation. 

Q. Did he give you any instructions with reference to 
settling the dispute? A. Yes, he said, ‘‘Get the mines 
in operation and get those things settled according to the 
contract,’? and which we done everything possible we 
knowed how to do so to get the mines back in operation, 
so we might be able to process their case and find out if 
the things that had been said were true in reference 
to discrimination against the colored, which we had said 
had been throwed into our face up there on practically 
every time we were there, and that men were accusing 
the officers of the Local Union of selling them out and 
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letting the Company pull things over them by passing 
them up on the panel to get certain classifications. | 

Q. Did you carry out your instructions? A. I did, sir. 

Q. Did Mr. Blizzard at any time following those in- 
structions give you any instructions to the contrary. A. 
No, sir, never at no time did he give me any instructions 
to do other than to get that mine back in operation se 
process 
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those questions. | 

Q. Did you get any instructions to the contrary from 
the International Union, United Mine Workers of Amer- 
ica? A. No, sir, I did not talk to anyone from the ary 
national Union in regards to that. 

Q. Now, you have testified that you were at the mine 
on February Ist and February 7th. Were there any 
other times that you were up there during the work 
stoppage? A. On February 10th Mr. Payne and I again 
visited the coal camp and again insisted that the men 
put the mine back in operation, and we were talking to 
Willie White and some other fellows who came up to 
the car where we were at, and we asked him about Roy, 
and then we went and hunted up Roy Bias and talked 
to him. 

Q. What did you say to him? A. We still insisted that 
they call a meeting, and Roy said again, he said, ‘‘Now, 
those fellows have said they would hang me if I come 
up in that hollow; that they was not going to have any 
meeting.’’ 

‘‘Well,’’ I said, ‘‘regardless as to that, we are snatetd 
ing, and we have got to have a meeting to get this mine 
back in operation.’’ 

Q. What did Roy tell you on that occasion? A. He 
told me that the men was just so angry that they wouldn’t| 
listen to him nor no one else, and would not permit | 
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him to call a meeting. 

Q. Now, Mr. Blizzard has testified that he was there on 
February 10th. Were you there at the same time he was 
there? A. I was there the same day, but I never saw Mr. 
Blizzard there. 

Q. Did you go up to the Boone County mine at any other 
time during this work stoppage? A. No, the next report 
that I had on the Boone County situation was on the morn- 
ing of the 11th. A Mr. Flippin called me, that’s Jack Flip- 
pin, of the Kanawha Coal Operators’ Association, and he 
says, wanted to know if there was a meeting at the Boone 
County Coal Corporation. I says, ‘‘I don’t know anything 
about it.”? He said, ‘‘I understand that Mr. Blizzard ar- 
ranged a meeting over there for today, with the Company.”’ 

Q. Now, from whom had you learned that? A. That was 
Mr. Flippin, of the Association, called me by telephone. 
And directly Mr. Blizzard come in, shortly after that, and 
said yes. And due to the roads and the snow and ice there 
was on the highway, and the mountains we had to go over, 
I called Jack back and I asked him, I said, ‘‘I think the 
roads are too bad for us to take a chance of getting over 
there this morning,’’ and he agreed with me. 

But in turn I called Mr. Mitchell over the telephone and 
told him about the meeting, and asked him if he would meet 
the 
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mine committee and try to get that thing straightened up 
and get that mine back in operation. He said he would. 
And I called Mr. Bias then by telephone and told him that 
I had talked with Mr. Mitchell and that he said he would 
meet them, and for him to get the committee and go up 
there and see if they couldn’t get that thing settled and get 
that mine back in operation. And I told Roy, I said, ‘‘Now, 
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you call me back and let me know what you get accom- 
plished up there.’’ Roy called me back that evening and 
told me that the meeting had broke up, but he said that Mr. 
—some of the Company officials, I don’t know whether ‘it 
was Mr. Mitchell or Mr. Greenwald or who it was, had 
advised him to stay in readiness, that they might want a 
meeting the next day. 

Then I learned lately that they—somebody said that He 
were supposed to be there on the 12th, but I knew nothing 
about it. The only thing that I knew, Mr. Bias told me that 
they told them to wait and be ready, that they might want 
to meet them on the 12th. 


Q. When did you next go up to the mine? A. The nett 
time I went to the mine was on or about the 22nd of Febru- 
ary, at which time I run into the same situations, and 
which I had run into previous to that, apparently that 
everybody was bewildered and in a condition that nobody 
could talk to them, and the men that you met in the camp 
they didn’t seem to be friendly or want to talk to you about 
anything, and I found the 
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same conditions on the 22nd. 

Q. Well, did you, on the 22nd, talk with Roy Bias or any 
members of the mine committee? A. I did; and I instructed 
them again that they—— 

Q. Well, who did you talk to? A. I think I talked to the 
chairman of the committee at that time, who was Willie 
White, and also the president of the Local Union, and in- 
sisted that they get busy and get a meeting, that we had to 
get that mine back in operation and process their case. | 

Q. What reply did they give to you? A. They still give 
me the same report that they had on previous times I was 
there, that they just couldn’t handle those men, that the 
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men would not listen to them and didn’t want to talk to 
them under any circumstances. 

Q. Was there a meeting arranged, then, for February 
24th? <A. Yes, sir. 

Q. Tell us about that. A. On the morning of the 23d I 
called Mr. Flippin, knowing the situation that was over 
there, that apparently we couldn’t get the men to get a 
meeting with them, and they were very much disturbed; 
and I called Mr. Flippin and asked for a meeting over there 
to see if we couldn’t get that thing straightened out, and 
at which time he said he would check with the Company. 
He called, I suppose, the Company, because he called me 
back in 
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a short time and he said that he had talked to Mr. Green- 
wald, and that Mr. Greenwald said Thursday or Friday 
would be all right with him. I said, ‘‘ Well, what date is it 
now, is it Thursday or is it Friday?’’ He said, ‘‘I will call 
him back and see.’’ So he called him back and then called 
me again by telephone and said, ‘‘The meeting will be 
tomorrow,’’ which was the 24th, ‘‘at 1:00 p.m.’’ 

Q. Were you present at the meeting on the 24th? A. 
Yes, sir. Mr. Payne and I went over there and was in that 
meeting, along with the mine committee and Mr. Harry 
Kennedy, of the Association, and Mr. S. J. Flippin, along 
with Mr. Greenwald and Mr. Mitchell, and I believe a Mr. 
Brown, and someone else, I don’t know who he was. 

Q. Was Roy Bias present? A. I think he was. 

Q. Were any members of the Local Union there? A. 
Yes, sir, the mine committee was there, Willie White and 
Mr. Harris, and the other member of the committee I don’t 
know; I believe it was Dawson. 

Q. What matters were discussed at that meeting? A. I 
went to talking to them in regards to the situation in which 
we had learned in the past three or four weeks of the condi- 
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tion that existed over there, the discrimination against the 
colored, and that the hiring of the men for jobs and putting 
them in there and working them for a day or two and 
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then putting them on other jobs, and also we discussed the 
question of this operator they hired, or two of them I be- 
lieve it was, for this 11 loading machine; and discussed with 
them the question—apparently we done more talk about the 
thought, the question of discrimination against the colored, 
than any other one subject. We started out on that. And 
I told them what we heard, and I said, ‘‘You have created a 
situation here among those men that I or no one else can do 
anything with them, because they feel that the thought is ito 
get rid of them, and the security of themselves and their 
families is at stake.’ And I said, ‘‘That’s what has 
ereated and got this condition in a shape until we can’t 
handle it.’’ And I said that, ‘‘I understand that Mr. Weak- 
ley, who was a foreman, had made nasty remarks after) a 
boxing bout that he had seen on television between a col- 
ored fellow and a white fellow, and that he had made some 
nasty remarks in the lamp house the next morning, or wash 
house, rather, that where he come from there wasn’t any 
such a thing, and he was going to do his best to see that 
there wasn’t none here very long.’”? And Mr. Greenwald 
said something, and I said, ‘‘Yes,’’ and I said, ‘‘they didn’t 
only say that, but Mr. Greenwald they are telling it that 
you said that your boys would not go to school with a 
nigger, too. Now, that’s the thing that’s got among this 
crew, in this conversation, and that’s the thing that’s been 
creating the trouble here among your employees, that 
you have been accused of making : 
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those remarks.’’ And then we discussed that, and Harry 
Kennedy spoke up and said—and I could be mistaken in 
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this as to the name—Harry Kennedy spoke up and he says, 
‘Knowing Colonel Clothier,’’ I think he said, ‘‘as I know 
him, he would not put up with any such things as that 
around this mines, and that may be the reason, because of 
remarks being made, that some people are not employees of 
this Company at this time.’’ 

Trial Examiner: Who is Colonel Clothier? I never heard 
of that name before. 

The Witness: Colonel Clothier? You ask them. I don’t 
know. I took for granted that he was president of the 
Company, or something, or maybe owned the Company. 

Mr. Johnson: He is the president of the corporation. 

Mr. Hardy: He is not a colonel, though. 

The Witness: Well, I think he called him Colonel. What 
was it? 

Mr. Hardy: A Pennsylvania colonel, maybe. 

A. (Continued) Then we went to discussing the question of 
the hiring of those men and keeping them on jobs for just a 
short, a day or two, and then putting them on other jobs. 
After we discussed that for a length of time then we went 
to talking about the situation of the hiring of this 11 RU, if 
that’s the word for it, loading machine, and—— 

Mr. Boiarsky: I believe it is called BU. 

A. (Continued) Well, whatever it is a number 11 loading 
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machine, anyway, a Joy, I suppose. 

And in discussing the question I asked Mr. Greenwald, I 
said, ‘‘What was the conditions when you first put in the 
mechanical equipment in this mine?’’ He says, ‘‘We 
trained our men here to learn, when we put them in.’’ And 
I said, ‘‘ Well, what’s wrong with training these men for 
this?’’ 

And we discussed that for a length of time, and Mr. 
Greenwald agreed that he would go along with the same 
procedure with these new machines that he had had when 
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| 
he first put in the 12’s and 13 Joys, I suppose he had refer- 
ence to, and would train other men to operate those Joys. | 
And in discussing the question we talked, and after Mr. 
Greenwald said, ‘‘ Well, I feel that we are partly respon- 
sible for this situation over here ourselves.’? Then Mr. 
Greenwald and Mr. Kennedy went out. And they came 
back in and then we discussed when they came back in, I 
told them then, I said, ‘‘What are we going to do about 
this fellow that’s discharged,’’ which happens to be now 
the president of the Local Union, Mr. Smith. And Harry 
said, ‘‘ Well, I make a motion that we go back to work just 
like we were when they come out.’’ And I said, ‘‘That’s 
O.K.”? wy 
So then we talked for a few minutes, and we left the 
office and went over in our automobile, and we were talking 
to, I believe Willie White, at the car, ont Harry come run- 
ning across the road over to the car, and he says, ‘‘ Wait a 
minute.’’ He | 
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said, ‘‘There was something else that we missed in there.”’ 
He said, ‘‘We need’’—I don’t recall whether he said one or 
two—‘‘shuttle car operators.’’ 

We advised Mr. Kennedy, ‘‘Now, we have settled that 
thing in there with an Uncler Seamer that they would train 
those, and we think that’’—He says, ‘‘O.K., 0.K., we will go 
along then with just what was done over thera, ” 

That was the proceeding of that meeting. 

Q. Now, that was on the 24th. Did you return to the 
mine the following day? A. No, sir. 

Q. Were you up there at any time after the 24th, between 
the 24th and the time that the men returned to work on the 
28th? A. No, the only thing that we did on it, other than 
the meeting on the 24th, the president said that he would 
try to—he would have to get the men together and let them 
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take action on it, and we, Mr. Payne and I, wanted to know 
if he thought it was necessary, or would he want us into the 
meeting. He says, ‘‘I don’t think so.’’ He said, ‘‘I think 
we can take care of the situation by ourselves,’’ and which 
he did. 

Q. Mr. Farley, I notice that you were not at, according to 
your testimony, that you were not at the mine between Feb- 
ruary 10th and February 22nd. Was there some reason for 
your not being there during that period? A. Some of that 
time there was a reason, because I lost my 
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father on the 12th day of February. 

Q. Do you recall a conversation that you had with Mr. 
Harry Kennedy sometime in the month of October, 1953, 
concerning meetings of the intermediate board? A. Yes, 
sir. 

Q. Will you state what that conversation was, what was 
said between the two of you?A. At that particular time we 
were having a meeting with Mr. Kennedy to process some 
cases which we had handled out in the field, and as our 
situation is in the Kanawha District we have 11 umpires, 
or 12—10 umpires who handle our cases, and we take 
them in rotation as we come down. And of course if it is 
the sixth umpire to handle the next case, why the case 
that is handled first, the date on it goes to that fellow, 
the dates come on down with the umpire. And some of the 
boys had been out on a case at some particular mine, and 
the individual didn’t show up, and there was no record made 
of the case, and therefore I told Mr. Kennedy, and which 
he tried to run that case in, I says, ‘‘We are not going to 
agree that that is an intermediate board case, because the 
man wasn’t there. We don’t know what it is, and there- 
fore we are not going to agree unless there is some evi- 
dence taken in the case on the date on which we set the 
case to be heard.”’ 
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Trial Examiner: You mean evidence — Are you refer- 
ring to the fifth step of the procedure now, the stage before 
the umpire? | 

475 : 

The Witness: The fourth. | 

Trial Examiner: Oh, what is the fourth? That’s the 
one where you have a board of four members, two desig- 
nated by the International and two by the Operators; is 
that right? 

The Witness: But, Mr. Examiner, if my memory serv: Ss 
me right, that was between the third and the fourth step 
that we were over there agreeing. When we go out to 
these mines we take the evidence, each one of us, in long- 
hand; then we come in and have the girls to copy those 
for us. Then we get together and we approve our minutés 
of the meeting to see if there is any variation between 
what I got on the case and what whoever handled it for them 
got on the case. 

Trial Examiner: I am not quite clear at what step that 
is. The first step of the grievance procedure is where 
some worker may have a personal grievance and just 
discuss it himself with the foreman or someone at the mine? 

The Witness: That’s right. 

Trial Examiner: And sometimes, I take it, you would 
even, you would skip the first step, where it doesn’t 
involve an individual grievance involving one employee, 
but it might be a difference of a general nature at the 
mine, then you would go right into the second step. That’s 
a meeting between the Management of the mine and the 
mine committee. Am I right so far? ! 

The Witness: Yes, sir. | 
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Trial Examiner: Now, if they can’t get together, the 
trouble still exists, then you go into the third step. That 
would be the step where you would first be called in? 


231 














(476, 477) 


The Witness: That’s the step in which I would be 
called in. 

Trial Examiner: That’s the step which I want you to 
elaborate on. There you have a meeting, I take it, between 
one or more district representatives and a representative 
of the Association, and others may be in attendance, too; is 
that correct? 

The Witness: That is correct. 

Trial Examiner: Like the mine committee may be there 
along with you? 

The Witness: Yes. 

Trial Examiner: And the Company manager would be 
along with the Association representative; is that correct? 

The Witness: Yes, sir. 

Trial Examiner: Now, at that meeting do you take any 
evidence? 

The Witness: That’s where we take the evidence. 

Trial Examiner: Oh, you take it at the third step? 

The Witness: Yes, sir. We are not involved in the case 
until it comes to the third step, and which is the inter- 
mediate board. 

Trial Examiner: Is that what you call the intermediate 
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board? 

The Witness: That is what we call the intermediate 
board. 

Trial Examiner: Then there is an additional step after 
that, before you get to the umpire? 

The Witness: A joint board; that’s two mine workers 
and two representing the coal company. 

Trial Examiner: And those representatives of; the Mine 
Workers there, would they be appointed by the Washington 
office? 

The Witness: Not necessarily ; whoever the president of 
the District sees fit to set on that board. 


232 





(477, 478) 


Trial Examiner: But officially the designation is made by 
the International, on the fourth step? | 

The Witness: No, sir. : 

Trial Examiner: Well, at the fourth step do you take 
evidence, too? 

The Witness: No, sir. ! 

Trial Examiner: And then if there is no agreement there 
it goes to the umpire; is that correct? | 

The Witness: That’s correct. 

Trial Examiner: And the umpire hears witnesses? 

The Witness: No. ! 

Trial Examiner: What does the umpire do, just get the 
parties together? 

The Witness: We give him a copy of the evidence in ei 
case, and we file a brief, present that to him, and he decides 
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the case then from the evidence and the briefs which we 
present to him. : 

Trial Examiner: Well, what I wanted to get, do you ever 
have any informal meetings at the third step where you 
don’t take evidence? | 

The Witness: Oh, yes. | 

Trial Examiner: Now, this meeting which you had on 
February 24th, were you present at the February 24th 
meeting? 

The Witness: Yes, sir. | 

Trial Examiner: Would you consider that a meeting in 
the third step? In other words, that was the meeting which 
you attended, along with the mine committee and another 
representative of the District, that was attended by the 
other side by Mr. Kennedy and Mr. Greenwald, would you 
consider that a meeting at the third step? 

The Witness: Yes, I would, because of the fact that we 


233 





(478, 479) 


never get into situations of that kind until it is a third step, 
and the cases had been handled in the other steps. 

Trial Examiner: Now, did you ever refuse at any time to 
meet and confer about the existing differences at the Boone 
County Mine, with the representatives of the Operators? 

The Witness: No, sir, never did. 

Trial Examiner: And when they requested you—They 
did request you for a meeting, didn’t they? At whose re- 
quest was that meeting held on February 24th? 
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The Witness: My request. 

Never, at no time, Mr. Examiner, have I refused a meet- 
ing with an operator under any circumstances that he 
might want to meet. I have met them under circumstances 
when I was embarrassed, that I wished that I hadn’t of met 
them, because I have met some of the coal operators who 
are members of the Kanawha Coal Operators’ Association 
who have called me by telephone when they had their plant 
or their mine down, and would want to know if I was going 
to that place in the afternoon, and which I have advised 
them that I was; they have told me, ‘‘Well, I am getting 
ready to leave here now, and if there is any misunder- 
standings down there you come in, because we want to talk 
to you about them.’’ After I had arrived at the plant and 
found out that the question that was bothering everybody 
was a question that had been agreed to and settled by the 
Management, but had failed to carry them out, I thought it 
was then proper to go to the man who was above him, on 
his invitation, and talk to him about it, it would be easy 
ironed out; and at which time I was told when I asked him 
about the situation, that, ‘‘I am not settling anything with 
you with this plant down,’’ and before I could get outside 
of the plant I suppose he had called the Washington office 
and informed them that I was in there trying to force him 
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to settle a grievance with that plant down, which caused a 
lot of disturbance among our people. 


480 


Trial Examiner: Did Mr. Kennedy ever ask you to take} 
evidence at the meeting of February 24th, or at any other, 
meeting? : 

The Witness: I don’t think there was anything said about; 
evidence on the 24th, Mr. Examiner. 

Trial Examiner: All right. 

Mr. Boiarsky: May I follow this up? 

Trial Examiner: Yes. 


By Mr. Boiarsky: | 


Q. Did Mr. Kennedy at any time request you to file a 
formal grievance in this matter? A. No, sir, not in this 
matter at all, no, sir. 

Trial Examiner: Did Mr. Kennedy himself ever file a | 
formal grievance? Or did the Boone County Mine ever file 
a formal grievance? 


* * * * * * * ¥ * | 





The Witness: No, they never asked for no meeting, and 
they never filed no grievance, no, to my knowledge. 


By Mr. Boiarsky: 


Q. Well, was the matter of the grievance, or the matter | 
of taking evidence, or the matter of what stage under the | 
contract, ever mentioned during the meeting of the 24th? | 
A. No, sir, we just gathered in there on that occasion and | 
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went to discussing the questions, as I stated before, and | 
they were settled. | 

Q. Does it happen frequently or infrequently that this | 
same method is employed by both the District and the | 
Cooperative Association in working out settlements of | 
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differences? A. They happen on different ways and under 
different circumstances. I have been handling cases before 
now when the Management would take the committee out 
into another room and come back and say, ‘‘Forget that 
case, it’s done settled.”’ 

Trial Examiner: There is one other thing: You attended 
just one meeting with Mr. Kennedy, or did you attend 
more? You attended on February 24th; is that the only 
meeting? 

The Witness: That’s the only meeting I attended with 
Mr. Kennedy. 

Trial Examiner: Was anything said in the course of 
that meeting by Mr. Kennedy or anyone else with refer- 
ence, with specific reference to the management rights 
clause? 

The Witness: Would you read that over again? 


(Record read.) 


The Witness: Not as I recall. 

Trial Examiner: Do you recall Mr. Kennedy mentioning 
at any time that he considered the position of the mine 
committee one that was in effect seeking a modification 
of the Management Rights clause? 

The Witness: No, sir, I never heard that mentioned until 
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it was mentioned here in this room. 

Trial Examiner: Are you quite sure that there was no 
discussion about the Management Rights clause in the 
February 24th meeting? 

The Witness: Not to my knowledge. 


* * * * * * 


483 
By Mr. Boiarsky: 
Q. Did Mr. Kennedy, or any other representative of the 
Coal Company ever request that you attend a meeting with 
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the Company, or with the Association, when you refused 
to do so, in connection with the matter involved in this 
proceeding? | 

A. Not to my knowledge, no, sir. | 


* * * * * * * * * * 
Q. Mr. Farley, did you at any time during the work 
stoppage | 
484 


give any instruction to any officer ofthe Local Union not 
to return to work? A. No, sir, I did not, but I insisted that 
the mine be put back in operation, every one of them 
that I talked to. | 

Q. Did you give any instructions to any member—— | 

Trial Examiner: I don’t quite understand why you use 
the words you insisted that the mine be put back into oper- 
ation. Do you mean put back into operation, as one wit- 
ness indicated, as a result of arriving at a solution of these 
differences? | 

The Witness: No, sir. I told the — and even in cing 
meetings in which I discussed those things, I would tell 
the fellows, ‘‘We are not only asking you to put this mine 
back in operation and return to work, but we are insisting 
that you do so.’’ That’s just the word, I suppose, a 
I used in — under circumstances of that kind. 


By Mr. Boiarsky: 


Q. Did you give any instructions to any officers of the 
Local Union to refuse to process the differences that were 
involved under the contract provision? A. No, sir. | 

Q. Did you give any instructions to any members, one or 
more, of the mine committee, to refuse to return to work, 
or refuse to process the differences under the contract? A. 
I did not. 

Trial Examiner: You say you insisted that the men 
return 
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to work. 

The Witness: Yes, sir. 

Trial Examiner: A very strong term. 

The Witness: And that their case be processed under the 
terms of the Agreement. 

Trial Examiner: Were you angered by their failure to 
comply with your insistent request? 

The Witness: Read that back to me, please. 


(Record read.) 


The Witness: They were the angry ones on those 
occasions. 

Trial Examiner: You very forcefully say it, when you 
‘‘insisted’’ that they return to work, and when they didn’t 
heed you it didn’t annoy you a bit? 

The Witness: Well, I have had a lot of things don’t annoy 
me too much. 

Trial Examiner: Did you expect that they would refuse 
to heed you? 

The Witness: I have been refused on many occasions. 

Trial Examiner: Isn’t it true that when you have wanted 
to get men back to work you have usually succeeded in 
doing so? 

The Witness: No, sir. 

Trial Examiner: When they refused to do what you re- 
quested, did you threaten to invoke any Union sanctions? 

The Witness: No, sir, I didn’t. 

Trial Examiner: You knew you were in a position to 
do so? 
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The Witness: No, I don’t have that authority. 

Trial Examiner: Aren’t you in authority to file charges 
against people who are acting in derogation of what you 
consider contractual responsibilities of the Union? 
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The Witness: I may have that authority to file charges 
against somebody. 

Trial Examiner: Did it ever occur to you at that time 
that you could file charges and put some teeth into your 
insistent request? | 

The Witness: It never did occur to me to do so. 

Trial Examiner: Is that because you didn’t really want 
them to return to work at that time. As a Union repreé- 
sentative you represent the men essentially, don’t you, you 
don’t represent the mines? 

The Witness: I represent the members of the United 
Mine Workers, yes, sir. | 

Trial Examiner: And if the members of the United Mine 
Workers under your jurisdiction have what you consider 
to be a legitimate grievance, you want to support them in 
the grievance? | 

The Witness: I am going to support them as long as I 
work for them, sir. 


Trial Examiner: And you are not going to sell them 
down the river, are you? 

The Witness: Of course not; but I will insist that they 
carry out the contract. | 

Trial Examiner: When you feel that they are going to 
win their grievance by staying out of work, and you con- 
sider that it is no obligation of the District to require them 
to return to work, you are not going to tell them to return 
to work? ! 

The Witness: We do tell them. | 

Trial Examiner: Do you tell them that as a formality, 
or because you really want them to return to work? 

The Witness: Not because it is a formality, because, 
Mr. Examiner, it is not a formality for a man to run from 
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here to Summerville in the rain and snow just as a for- 
mality, like I did at the request of Mr. Kennedy last Satur- 
day when he hollered wolf and there wasn’t any wolf up 
there. 

Trial Examiner: You ran there in the rain and snow 
in order to protect the interest of the men, didn’t you? 
That’s essentially your job. 

The Witness: I went up there at the special request of 
Mr. Kennedy, who said there was some trouble up there, 
acted like the mines might be down, and I went up there. 

Trial Examiner: For what purpose, to investigate the 
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trouble? A. To keep the mines in operation if there was 
any such a thing stirring up. 
* * * * * 


By Mr. Boiarsky: 


Q. Mr. Farley, I hand you what has been identified as 
General Counsel’s Exhibit 7, headed Memorandum of Un- 
derstanding, which is dated September 28, 1954. Is that 
your signature on that? A. That is. 

Q. Will you explain the occasion for the execution of this 
memorandum? 


A. As my memory serves me best, we were at the Kanawha 
Coal Operators’ Association for the purpose of proof- 
reading some minutes that had been taken at an inter- 
mediate board, getting ready for a joint board meeting; 
at which time the question came up about a case where 
someone from our office and someone from Mr. Kennedy’s 
office had went out to the mines to handle the case, but 
due to the fact that the aggrieved party wasn’t there there 
was nothing done, there was no minutes taken, there was 
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| 
no evidence taken in the case. (And it raised up the— 
the question came up then that it wouldn’t be considered 
an intermediate board case for the purpose of going to 
the joint board, or to an umpire, unless there was evidence 
taken at the case, at the hearing at the mine. 


| 
* * * * * * * * * * 
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By Mr. Boiarsky: 


Q. In processing cases, Mr. Farley, does it happen at 
times that dispute cases are settled without the taking of 
any evidence?A. Yes, sir. 

Q. Does that happen often, or infrequently? A. Fre, 
quently does; and even in this memorandum of understand+ 
ing it deals strictly with cases that may be——that’s going 
to a joint board, or to an umpire. 

* & * * 2 * * & * 

Trial Examiner: Does this ever occur in your meetings 
at the third level: Do you discuss the matter with a view 
toward trying to reach a settlement, and if you can’t reach 
a settlement then you take evidence? 

The Witness: Recently, Your Honor, we go in and we 
discuss the case among ourselves to see what each side has! 
to say, that we might be able to get the facts with as little 
writing as we might be able to do, and see if we can settle’ 
the case, yes, sir. | 

Trial Examiner: Is there any purpose of taking evi-' 
dence unless it is anticipated that the case is going up to 
a higher level? I mean, if you can reach a settlement is. 
there any point in taking evidence? 

The Witness: Not in most instances, except to state that. 
the case was settled and state how it was disposed of. 
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* . * * * * * * * * 
Cross-Examination 


By Mr. Hardy: 

Q. Mr. Farley, on that same question, it is much easier 
to obtain these informal settlements, isn’t it, if the men 
are on strike? A. Under some circumstances probably 
it is. 

* 2 * xu * & * * * * 

Q. Well, do you ever have any of these intermediate or 
joint steps when they are on strike? A. We have had sev- 
eral meetings when they were on strike, yes, sir. 

Q. Do you understand what I mean when I say inter- 
mediate or joint steps? Are we talking the same language? 
The third or fourth steps of the contract. A. Well, the 
third step is an intermediate board, and that’s when we 
get into the situation. 

Q. Well, do you ever have that when the men are on 
strike? A. We have got into it, both sides which is rep- 
resenting the board, from both sides, when they are on 
strike, yes, sir. 

Q. Now, your investigation of the grievances down at 
Sharples consisted of sending Howard Short down there 
on January 26th, and considering his report, isn’t that 
right? 

492 
A. That is correct. 

Q. And you were in full and complete sympathy with the 
complaints that the men had down there, weren’t you? A. 
As far as their complaints, yes, I was. 

Q. And in your opinion the security of their families 
was in jeopardy, isn’t that right? A. That was their 
feeling, yes, sir. 

Q. That was your feeling, wasn’t it? A. That’s what I 
told Mr. Kennedy. 
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Q. That was your feeling, wasn’t it? A. Yes, sir. 

Q. And it still is? A. It was, yes. | 

Q. Up until the time you settled; isn’t that right? A. 
That’s right. 

Q. And that’s the way you felt, particularly about thie 
colored people on the panel, isn’t that right? A. I didn’t 
think they ought to be discriminated against, the men who 
were working, those fellows shouldn’t be permitted 4“ 
make those kind of remarks. 

Q. We will all agree, won’t we, that they should not be 
discriminated against; but you believed they were dis- 
criminated against, didn’t you? A. If those things were 
said, they were. 

Q. Well, didn’t you believe it? You believed the men, 
didn’t | 
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you? A. I didn’t have anybody else to believe, did I? 

Q. Certainly. And you told Kennedy that, didn’t as 
A. I did. 

Q. That you were 100 percent behind the men? A. So 
far as mistreating them is concerned; and he said, “Didn t 
I understand that you said you were behind this strike?”’ 
and I said, ‘‘I didn’t say that.’? And I wasn’t at that 
time, and I won’t be the next one that’s over there. I won't 
be 100 percent behind any shutdown. 

Q. Then you went down and talked to these men =e 
were so unfriendly to you, you told them you were . 
hind them, too, didn’t you? A. I did not. 

Q. Did you tell them you weren’t behind them? A. No, 
sir. 

Q. And that was a part of your insistence that they do 
back to work? A. The insistence, I told them that we must 
put that mine back in operation. ! 
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Q. And Mr. Short, he talked to all of those. Did you 
attempt to call a meeting of the men? A. Personally? 

Q. Yes, you, not through Bias or through the mine com- 
mittee, but did you yourself try to call a meeting? A. I 
didn’t post any notices over there for any meeting, no, sir. 

Q. And you never set a meeting any place, did you? A. 
No. 
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Q. Never made any effort to? A. I did, sir. 

Q. And you never instructed any of your district repre- 
sentatives to call a meeting, did you? A. I did, sir.—No, 
I didn’t insist that they go over there and have a meeting. 

Q. And it was only through the president of the Union, 
and the committee, that you knew very well would never 
call a meeting? A. No, sir, I did not. 

Q. Did you feel that that was the only method you had 
of getting those men back to work? A. Yes, sir, at that 
time I did, sir. 

Q. Well, it is still the only method, isn’t it, that you 
know about? A. Itis the only method I used. 

Q. Is to request the president and the mine committee 
to call a meeting. Now, if they refuse, then you are out, 
is that it? A. That’s correct. It was on that occasion. 


* * * * * * * * me 
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Trial Examiner: Are you an elected official? 
The Witness: No, sir. 


By Mr. Hardy: 


Q. You are appointed, aren’t you? A. That’s right. 
Q. And appointed by the president of the District? A. 
That’s who I was appointed by, yes, sir. 
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Q. And the District president is elected, is he? A. No, 
sir. 

Trial Examiner: He’s not elected? Is he appointed? 
The | 
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District president, is he elected or appointed? i 
The Witness: He’s appointed. 
Trial Examiner: Appointed by the International? 
The Witness: Yes, sir. 


| 

| 

| 

* * * * * * * * * * 


Q. I have a question here about this last and final meet 
ing. You called Flippin on February 23d, | 
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Q. Why did you call him? <A. Because I wanted to get 
that situation straightened up over there. 

Q. Well, then, you had given up, then, on insisting 
that the men go back to work; is that right? A. I had 
reached the place until I felt that was the quickest way to 
get the mines back in operation. 


* 2 * * * * * * * * 
H 
| 


| 
499 | 
Q. Was for the Company to give in? A. I don’t think 
they give in anything. 
Q. Well, I mean, wasn’t that your idea? A. No, that 
wasn’t my idea, any more—It was to get an understanding’ 
and let those men know what they could depend on in thei 
future. | 
Q. Well, the understanding was that the men got what 
they wanted, wasn’t it? A. No, they didn’t get what they 
wanted. If I understand the situation from beginning to: 
end they didn’t get what they wanted. 
Q. Well, you didn’t intend for them to not get what — 
wanted, did you, when you had that meeting? <A. Well, if 





245 





(499, 500, 501, 502) 


I understand it, as I said, from beginning to end, they 
didn’t get what they wanted. 

Q. You mean you had them go back to work and never 
did settle the dispute? A. The disputes were settled. 

Q. Well, then, who won it? A. Well, I would say it was 
more or less of a compromise between both parties. 


* * * * * La * * * * 
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By Mr. Hardy: 


Q. Now could you answer my question? What is your 
understanding of the settlement agreement, as to the abil- 
ity of the Company to ever hire anybody from the outside? 


* o * * * ™ * * 5 * 
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A. As I stated in the beginning, settlement was made after 
discussing this with Mr. Greenwald, who said that when 
that mine was first mechanized, put in mechanical equip- 
ment, that they had trained their own people to operate 
that machinery; and after him making those statements 
then I asked him what was wrong with that in the future, 
and he says, ‘‘I don’t see anything wrong with it.’’ And 
that was what was agreed to, that those two men that were 
hired for this 11 loading machine would train other em- 
ployees there so that they would have operators. 


* * m * & ss * me * * 
502 
By Mr. Hardy: 


Q. All right, is it your understanding, Mr. Farley, that 
that settlement agreement provided that any time there is 
a vacancy on the 11 BU machine that the Company must 
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train either someone from the panel or from the working 
force to fill that position? ! 


m & * * e * * * * * 





A. It was my understanding from that settlement that 
the Company would use those two men to train men for that 
job, so that when a vacancy did occur they would tay 
experienced men to operate it. 


| 
* * * * * * 
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| 
Cross-Examination | 
| 
| 


By Mr. Johnson: 


Q. At the time you had your conversation with Mul 
Kennedy, immediately after this work stoppage began, 
Mr. Kennedy was asking you what you had done and 
what you would do in order to put this mine back in 
operation, wasn’t he? A. I don’t think so. 

Q. When Mr. Kennedy called you and you talked te 
him about your report that you had from Mr. Short, what 
did he say to you? A. That was on the morning of J anu- 
ary 27th. He called me and was advising me that the 
mine was down; and I in return told him about the report 
that Mr. Short had given me of what was going on sa 
there. 

Q. Now, did Mr. Kennedy ask you to do anything i 
that time? A. From past experience, and what he said, 
I would say he asked me to get the mines back in operation, 

Q. And it was then that you told him about these mat- 
ters and things that Mr. Short had reported to you; is tsa 
right? A. That’s correct. 

Q. And you told him that they were employing mie 
off of the 
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panel and then moving them out of one classification into 
another, and thus discriminating against some of the men 
on the panel; is that right? A. That was my understanding. 

Q. And you told him that the security of the men and 
their bread and butter was being threatened? <A. That’s 
correct. 

Q. Now, didn’t you also tell Mr. Kennedy at that time 
that the Union was not going to stand for that sort of 
thing? <A. I did not tell him the Union. 

Q. Did you tell him that anybody was not going to 
stand for it? A. I said, ‘‘I am not going to permit those 
things to be done. And he in turn said, ‘‘ Well, I guess, 
then, you are behind that shutdown.’’ I said, ‘‘I did not 
say that, sir.’’ 

Q. But you did tell him that you would not permit those 
things to be done? A. That’s right; and which I ad- 


vised the men to do, put the mines back in operation and 
let us process their case. 
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Q. And that was the first knowledge you had of the 
strike, wasn’t it? A. That’s correct, as far as the shut- 
down was concerned. 


* ” * ™ 


507 
By Mr. Johnson: 


Q. Now, when you asked the Local Union officials to put 
the mine back to work, and to process this matter under 
the grievance procedure according to the contract, and they 
refused to do it, did you consider that the Local Union 
was in revolt against the District and the International 
Union? A. Not necessarily, no, sir. 
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Q. Well, what did you think about their situation with 
respect to the District and the International? A. I 
thought that, in regards to the men, I just thought they 
were hot and the steam would pop off in a day or two and 
then we would get the mines back in operation. 

Q. Well, after you found out that the steam didn’t all 
pop off in a day or so, and that the mines didn’t go back 
in operation, didn’t you then consider that the Local Union 
was in revolt, or insurrection? A. No, sir. 


® ™ * * * Ld * * * . 
1 
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Tria] Examiner: Actually what could you do? Suppose 
you were to consider these men in revolt, just what could 
you do under your constitution? 

The Witness: Offhanded I wouldn’t answer that, because 
I don’t think I could handle—could answer that question 
truthfully. 

Trial Examiner: Isn’t there a provision in the constitu: 
tion? A. Offhanded, I don’t know. | 

Trial Examiner: Does the Charging Party contend therd 
is a provision? I have looked through the constitution 
and couldn’t find anything to cover this situation. : 

Mr. Owens: Mr. Examiner, is the question, What can 
you do when the Local Union revolts? 

Trial Examiner: The question is, What can you do, is 
there anything in the constitution about that? I just said 
I couldn’t find anything 1 in the constitution providing for 
disciplinary action in a situation of that kind, and I wanted 
to know whether the Charging Party or the General Coun- 
sel could call my attention to any provision of the consti- 
tution. Or maybe the Union would be glad to do it? 

Mr. Owens: Well, I don’t know of any provision in there 
that makes it—We take the position, at least, that these 











people are free Americans, and nobody can force them to 
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go to work against their will. There isn’t anything you 
can do. The 
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Union is not an agent to furnish employees to the Boone 
County Coal Corporation, they are not doing that all, it 
is not its function. If they were employees, if the mem- 
bers were employees of the Union, and they were hiring 
them out to Boone County, that would be a different propo- 
sition, they would fire them. But we don’t do that. 

Mr. Johnson: It is our contention that when the Inter- 
national Union and the District wants to put a mine back 
to work that they can do it, and they have done it, by 
means which they can use and have used to accomplish 
that purpose. 

Trial Examiner: That seems to be Judge Golds- 
borough’s opinion, on the basis of —— 

Mr. Boiarsky: May I say something? I think that if 
counsel will refer to the legal proceedings in 1950, when 
the Mine Workers refused to follow the directives of the 
International Officers to return to work, and the United 
States Government filed a charge of contempt upon that 
assertion, the judge of the United States District Court for 
the District of Columbia freed the International Union on 
the grounds of both civil and criminal contempt. 

Trial Examiner: Are you referring to Judge Keech’s—— 

Mr. Boiarsky: I am, yes, sir. 
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Mr. Owens: Mr. Examiner, I might say this about the 
position of the Union on returning to work: The Union 
wants the employees to get all the employment that they 
ean get when there is a contract, as there is too much 
unemployment in the coal fields and too many short work 
weeks, and the Union tells the members that they ought 
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| 
to get all of the employment they can get to provide for | 
their families. The average work year is 200 days a year | 
in the bituminous coal industry, so they urge them not to. 
go out on strike, they want them to go to work and get 
the money that’s going to be provided for them, and they | 
want them also to go through the grievance machinery so | 
if one man has a grievance there isn’t four or five hun- 


dred or a thousand other men thrown out of work, and 


their families not getting the benefit of that pay. 
That’s why we want them to go back to work. 


’ * * * * * * * * * | 


Sli 
By Mr. Johnson: 


Q. Mr. Farley, isn’t it a fact that when, for the first 


time, a meeting of the Local Union was called, and the | 





men were told to go back to work, they did go back to 
work? A. I was informed by the officers of the Local | 


Union that the membership would not even have a regu- 
lar meeting until that time, after we had the meeting. 
Trial Examiner: That doesn’t answer the question. 
Will you read the question again? 


(Question read.) 
A. I don’t know, sir. 


Trial Examiner: Did you get any report about that | 


meeting of the Local? 


512 
Thes Witness: May I clarify that? 


Trial Examiner: Were the results of the meeting re- | 


ported to you? 


The Witness: They reported to me, if I ain’t mistaken, | 


Mr. Bias reported to me that the men had agreed to go 
back to work. 
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Q. Is it true that in order to have a grievance proceed- 
ing under the contract there must be an aggrieved party? 
A. Not necessarily. 


* * * * * * * * * * 


Q. And I believe you said that when you went over to 
the mine on the 22d of February and talked to the Local 
Union officers you were then telling them that they should 
put the mine back to work and process the case under the 
grievance procedure; wasn’t that true? A. The last con- 
versation that I had with them on the 22nd was 
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that they should put that mine in operation and let us 
process their question. 

Q. And it was your view that they had refused to comply 
with those requests as of that time, isn’t that true? A. It 
was my opinion at that time that the membership would not 
need the advice of the Local Union officers, and therefore I 
decided that we try to have a meeting with the Association 
on the subject. 

Q. I believe you testified that at that time you were 
told that it was impossible to get the men together for a 
meeting; is that right? A. That’s what the officers told me. 


* * * * * * * * * * 


519 


Mr. Johnson: Mr. Examiner, yesterday you raised the 
question with respect to what means or remedy, if any, 
was set forth in the constitution of the International Union 
with respect to disciplinary procedures where a Local 
Union refuses to comply with the instructions or direc- 
tions of the District and International, and you stated 
that you had been unable, upon reviewing the constitu- 
tion, to find any reference to such provision. Therefore, 
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at this time I would like to point out that on page 6 of 
the constitution which is in evidence, Section 2 of Article 
III, it provides, among other things, that: ‘‘Charters of 
Districts, Sub-Districts and Local Unions may be re- 
voked by the International President, who shall have 
authority to create a provisional government for the sub- 
ordinate branch whose charter has been revoked.’’ 

I assume that that is the part of the constitution to 
which Mr. R. O. Lewis had reference in his letter which 
is our Exhibit 3. | 

Mr. Owens: In that regard we might say, Mr. Exam- 
iner, that it may be an assumption on the part of Mr. 
Johnson as to what he had reference to. But note the 
letter is addressed to members of the Local Union. There 
is a section in there, I don’t know which one it is, regard+ 
ing filing of charges against a member of the Local Union 
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Besides that, we think, of course, that the whole anes 
tion is immaterial to any issue here. 

If you will note that in the 1950 contract, in the Mis, 
cellaneous Section, is found, in Respondent’s Exhibit— 
No, General Counsel’s Exhibit C-1, page 127, that there 
is a clause in that contract that says that the Mine Workers 
will exercise their best efforts ‘‘through available dis; 
ciplinary measures to prevent stoppages of work by strike 
or lockout pending adjustment or adjudication of disputes 
and grievances in the manner provided in this agreement.” 

In 1952 that provision was deleted from the contract, 
and for a very simple reason, that a lot of people want to 
use their own judgment as to what is the best effort that a 
representative of the Union, or an officer, is, and those 
people are usually the ones that are in opposition to the 
Union and they have what I call a ‘‘Fulton Lewis, Jr.’’ 
idea of what those efforts should be, and they think that 
the way to solve these things is to put the men ont of 
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the Union, or to take away all rights that they have. The 
Union doesn’t think that that’s the proper thing to do, 
and they think, as a matter of fact, it is a most ridiculous 
thing to do to get them back to work, because they would 
lose whatever control or power of persuasion that they 
have. 

Maybe operators think that if they can get them out of the 
Union and they get them back under their prerogative, so to 
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speak, so they can fire them, or throw them out, or throw 
them out of their company houses, or do whatever they 
wish to, that they can beat them back into work and that 
may be the best thing for them. The Union is not going 
to do that, and when they wrote the ‘‘best efforts’’ clause 
in there they weren’t undertaking to promise to do any- 
thing like that, and that is why it was taken out in 1952. 

Trial Examiner: Well, I take it that your legal position 
is that unless there is an affirmative obligation on the part 
of the District or International to put a stop to local 
work stoppages, the failure to take action may not alone 
be regarded as a ratification and adoption of the local 
strike action, by the International or District? 

Mr. Owens: That’s correct; and so the question of 
whether there was any best effort of anybody connected 
with District 17 is actually immaterial to the issue in- 
volved. It may have been in 1950. 

Trial Examiner: That may be, but the Trial Examiner 
cannot help observing that the Respondents seem to be 
spending an awful lot of time in an effort to establish 
that the District officials exercised intensive and insistent 
efforts to put an end to the work stoppage. 

Mr. Owens: Yes, but not as a contractual obligation. 

Mr. Kelly: If the Examiner please, we move to strike out 
Mr. Owen’s testimony, unless he takes the stand and is 
sworn. 
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Trial Examiner: It will not be regarded as testimony, 
it will be regarded as argument, to be considered along 
with the rest of the argument that should properly come 
at the end of the case. | 
All right, next witness, please. ! 
Mr. Boiarsky: It is stipulated by and between the par- 
ties to this proceeding that the following is contained in 
a written charter issued to Local Union Number 2935 of 
the United Mine Workers of America: The Charter reads 
as follows: | 


‘‘Hstablished January 25, 1890. 3 

‘<TInternational Union, United Mine Workers of America 

‘“Duplicate. 

‘“‘Doth grant this Charter to J. H. Moore, President, 
Robert Early, Secretary,’’ 


Under the name of J. H. Moore appears eeidateal 


West Virginia,’’ and under the name of Robert Early, 
‘‘Sharples, West Virginia’’; and I continue to read: | 


‘¢ |, . and their successors in office, to constitute a Loeal 
Union to be known as Local Union Number 2935, District 
Number 17, for the purpose of effecting thorough organi- 
zation of the workers in this industry. And said Local 
Union being duly organized is hereby authorized and em-+ 
powered to admit to membership any person in accord- 
ance with the provisions of the Constitution of the United 
Mine Workers of America, and to enact a code of bylawa 
for the government of said Local Union, 
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Provided, that the said Local Union shall in all cases 
conform to the Constitution of the United Mine Workers 
of America. 

‘In Witness whereof we have hereunto attached our 
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signatures and caused the seal of the United Mine Work- 
ers of America to be affixed. 

‘‘Done at Washington, D. C., this 22nd day of July, 1937. 

‘<John L. Lewis, President. 

‘<Thomas Kennedy, Secretary.’’ 

And there is attached the seal of United Mine Workers 
of America. 

Trial Examiner: What is the significance of this? 

Mr. Boiarsky: To determine that the Local Union has a 
charter issued to it, that it is a separate entity, and that 
it is in conformity with the constitution of the Inernaional 
Union, and it demonstrates what the Local Union’s author- 
ity is under and pursuant to the constitution. 

Trial Examiner: Your position is that the Local is a 
separate entity for whose acts, independent acts, the Inter- 
national cannot be bound, unless authorized? 

Mr. Boiarsky: The Local Union is a separate entity and 
it may be held liable only for acts which the Local Union 
itself does. 

Trial Examiner: It has its own elected officers and so 
forth? 

Mr. Boiarsky: That is correct. 
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Trial Examiner: Now, would you take the same posi- 
tion with regard to the District? 

Mr. Boiarsky: Yes, we take the same position with 
reference to the District. 

Trial Examiner: The District has no separate organiza- 
tion in the sense that it is a separately and independently 
organized unit. Isn’t the District a unit of the Interna- 
tional that’s set up by the International, controlled by the 
International? 

Mr. Boiarsky: Absolutely not. 

Trial Examiner: The officers are designated by the Inter- 
national, there are no separate elections held in the Dis- 
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trict; why isn’t the District simply a subdivision of the 
International? 

Mr. Boiarsky: Because the District 17 is, as we contend, 
a separate entity; that while—— | 

Trial Examiner: Does it have a charter? | 

Mr. Boiarsky: District 17 I do not think at this time has 
a charter. 

Trial Examiner: Well, if the existence of a charter indi 
cates that a chartered Local is a separate entity, cannot 
it be argued with equal merit that where there is no cat 
ter the subdivision is not a separate entity? 

Mr. Boiarsky: Mr. Trial Examiner, we take the position 
that the International Union has no more control over 
District | 
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17 than it has over Districts which have charters and 
which are regarded as autonomous, wholly autonomous. 

Trial Examiner: I don’t quite follow that. I can see’ 
how you can argue that the International may not have 
full control over a Local which elects its own officials, but: 
in the case of a District we have a subdivision where all 
administrative officers are appointed by the International, : 
and I assume that since they are appointed they may be. 
removed by the International at will. 

Mr. Boiarsky: That is not true, I don’t believe, with 
reference to all of the officers of District 17. I think Mr.) 
Blizzard did testify that the president of District 17 was: 
appointed. 

Trial Examiner: And he said he appointed the thes! 
people, so they were just subagents. | 

Mr. Boiarsky: No, he did not say they were subagents. | 

Trial Examiner: No, he said he appointed them, and I | 
am drawing the conclusion that if an agent is authorized | 
to appoint a subordinate, the subordinate is simply a sub- | 
agent. | 
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Mr. Boiarsky: Of course we don’t agree with that. 

Trial Examiner: Frankly, I have great difficulty, in 
reading the constitution, in seeing how a district is really 
a separate entity from the International. I can see that 
you might make an argument that the Local is, but I have 
great difficulty, I confess, in seeing how, organization- 
ally, the 

526 
District is anything more than an administrative sub- 
division of the International. 

Mr. Boiarsky: I think that you will find that under the 
Coronado cases that the United States Supreme Court 
has regarded them as being separate and apart—— 

Trial Examiner: Districts, or Locals? 

Mr. Boiarsky: Both Districts and Locals, as I recall the 
decisions. 

Trial Examiner: Do you have the citation? Well, I 
can find it. I am familiar with the cases. 

Mr. Hardy: We so stipulate. 

Trial Examiner: The stipulation is approved. 

You are stipulating that what Mr. Boiarsky read into 
evidence reflects what the charter says? 

Mr. Hardy: That’s right, that it was read correctly. 


* aM * * * * ™ * om 


Lewis Bennett 
a witness called by and on behalf of the Respondents, 


Direct Examination 
By Mr. Boiarsky: 


Q. Mr. Bennett, are you a member of Local Union 
2935? <A. Yes, sir. 


* * * 
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By Mr. Boiarsky: | 


Q. Were you an employee of the Boone County Coal 
Corporation on January 27, 1955? A. Yes, sir. 

Q. How long have you been employed by that Company? 
A. Well, around 16 years. 

Q. What shift did you work on January 27, 1955? A. I 
worked the day shift. 

Q. Did you report for work on the morning of J anuary 
27, 1955? <A. Well, I can’t exactly recall the date, but I 
was out in the latter part of January. 

Q. Well, if the work stoppage occurred on J. anuary ef 
did you report for work on that morning? A. Yes, sir. | 

Q. When you reported for work where did you go? A. 
Well, I drove my car up to the parking lot and parked 
it and got out and went over to the lamp house and got 
my lamp. I went in the bath house, I seen there was 
something wrong; well, I spoke to one man and aske(l 
him, ‘‘What’s wrong?’’ and he says, ‘‘I don’t know.?’ 
Well, I turned around and go back out of the bath house 
to where Roy Bias was. I ‘Said, ‘‘Roy, what’s | 
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wrong, what’s the matter?’? He said, ‘“‘I don’t know 
what’s wrong with the boys, but,’’ he says, ‘‘I am i 
to keep the mine in operation if possible.’’ 

Q. Now, did you go back into the bath house? A. Yes, 
sir, Mr. Bias asked me to go back in there and talk to the 
boys, see if I could find out if I could get enough of them 
to work. 

Q. Did you go back in and make any attempt to do that? 
A. I went in and tried to talk to them, but I couldn’t talk 
to them. 

Q. Well, what did you say to them? <A. Well, I ad, 
‘‘Boys, let’s go to work and let them take this up through 
| 
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some other channel and work it out and settle it. Let’s 
just work on, let’s don’t stop the mine, let’s try to keep 
the mine in operation.’’ 

Q. What was the answer that you get? A. ‘‘Get the hell 
out of here.’’ 

Q. Did they say anything else? A. I got out. I went 
back out to talk some more to Roy, but I didn’t happen 
to get hold of him at this particular time. 

Q. Did you hear any comments from any of the men 
when you got on the outside of the bath house? A. Well, 
not at this particular time, but I stood around out there a 
few minutes and the men began to come out of the bath 
house; and I was standing there talking to one man, just, 
you 
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know, what wasn’t no business talk, just talking; so I 
heard Mr. Bias, he said something and some fellow said to 
him, he said, ‘‘ You better get the hell down the road or you 
will be hanging on the corner of that damn bath house.’’ 
But I didn’t know who the man was. 

Q. Was it light or dark at that time? A. Well, it was 
pretty early at this time, it was dark, we had our lights 
turned on, was burning. 

Q. When you say you had your lights turned on, what 
lights are you referring to? A. Our headlights we use 
in the mine to work with. 

Q. Now, did you talk to Roy Bias any more than morn- 
ing? A. Not after I come out of the bath house. When 
I went in, went up there, and Roy—TI talked to Roy first 
after I first come out of the bath house, and I said to Roy, 
I said, ‘‘What’s wrong with the boys?’’ He says, ‘‘I don’t 
know, but,’’ he says, ‘‘I am going to try to keep the men, 
keep the mine in operation, if possible.’’ And he said, 
‘“You go in the bath house and see if you can talk to them.”’ 
Well, I go back in the bath house, but I can’t talk to them 
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in there, they are all mad and I can’t get nothing out of 
them but to, ‘‘Get the hell out of here.”’ | 
Trial Examiner: What did you say to them? 
The Witness: What did I say? I didn’t say nothing. | 
Trial Examiner: You said you went into the bath house 
to talk to the men; what did you tell them? 
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The Witness: I never told them nothing. I couldn’t 
talk to them. I was going in there to beg them to work, 
you see. 

Trial Examiner: But you never opened your mouth 
when you got in there? 

The Witness: I couldn’t do so. I started to and ai 
of them said to get the hell out of there, so I got out. 

Trial Examiner: Did you ask Roy Bias why he asked 
you to go in and talk to them instead of going in himself ' 

The Witness: I never seen him after. 

Trial Examiner: No, when he first asked you to go in 
did you—Why didn’t you tell him, ‘‘You are the Union 
president, why don’t you go in and talk to them?’’ 

The Witness: Well, I thought Mr. Bias had probably 
already tried to go in and talk to them. 

Trial Examiner: Didn’t you think it was unusual for 
him to ask you to go in instead of going in himself? | 

The Witness: No, I didn’t think it was unusual. 

Trial Examiner: You are not in an—you are not an 
official of the Local, are you? 

The Witness: No, I have never been an official of the 
Local. 


By Mr. Boiarsky: 


Q. When the men, Mr. Bennett, told you to get the hell 

out of there, why didn’t you tell them to get the hell out 

of there and return to work? A. Maybe I would be hang- 
ing on the corner of the bath house 
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up there where them clothes hang. A man ain’t got 
much business talking to that many men, one man, unless 
he has got some place he’s got a good place to run to right 
quick. 

Q. Had there been any discussion about any strike, so 
far as you know, that morning? A. No, sir, not as I had 
ever heard of, there hadn’t been any discussions of any 
strike. 

Q. And the first you knew anything about it—When was 
the first time that you knew anything about it? A. When 
I spoke to Mr. Bias. Well, when I went in the bath house 
I knew there was something wrong, the men was not sitting 
down, they were all up, standing up; and I knew there was 
something wrong, and I said to one fellow standing there 
by himself, I says, ‘‘What’s the matter?’’ and he says, ‘‘I 
don’t know.’’ 

Trial Examiner: He said he didn’t know? 

The Witness: Said, ‘‘I don’t know.’’ 

Trial Examiner: ‘‘When you asked Bias what was the 
matter, what did he say? 

The Witness: He said, ‘‘I don’t know what’s the matter 
with the boys.”’ 

Trial Examiner: What made you think the boys were 
not going to work? 

The Witness: Were not going to work? 

Trial Examiner: Yes. How did you know they were not 
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standing up because there might have been rats running 
around the floor, and they don’t like to sit down where 
there are rats running on the floor? How did you know 
why they were standing up? 

The Witness: Because it was unusual. It is unusual 
to go into the bath house and find all the men standing up. 
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Trial Examiner: Every time you go in the bath house 
and find the men standing up, does that mean they at 
not going to work that day? | 

The Witness: I couldn’t say that. | 

Trial Examiner: What made you think they were not 
going to work that day? 

' The Witness: Because they were not talking right, they 
were mad. | 

Trial Examiner: What did they say? | 

The Witness: They were cursing around right smart 
amongst each other. | 

Trial Examiner: They were what? 

The Witness: Cursing some. 

Trial Examiner: What were they saying about not _ 
ing? ! 

The Witness: I couldn’t tell you what they were say- 
ing, there were too many talking at one time. 


| 
* * * * * * * * * | 


Cross-Examination 
By Mr. Hardy: 
Q. What did Mr. Bias say to you about John 
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Libatore, the new 11 BU operator? A. Mr. Bias never 
mentioned him. ! 
Q. What did anybody say to you about him? A. No- 
body said anything. | 
Q. Did you know he was there? <A. No, sir, not at this 
particular time. ! 
Q. When did you find it out? A. After the men = 
about half undressed. 
Q. Who told you? A. One man in the bath house, I 
can’t recall. 
Q. Hisname? A. I can’t recall his name. 
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Q. The only man you talked to that morning was named 
Bias, that you can recall the name of? A. That’s all. 


* * * * * * * * & 
Howard W. Short 
a witness called by and on behalf of the Respondents, 


* e ba * % * * * * 
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Direct Examination 
By Mr. Boiarsky: 


Q. Mr. Short, were you an employee of District 17, 
United Mine Workers of America, during the period be- 
tween January 1, 1955, and February 28, 1955? A. I was. 

Q. What was your assignment? A. Just field repre- 
sentative. 

Q. What were your duties during this period? <A. Well, 
I had several jobs to do. I helped settle grievances, col- 
lect royalty, welfare; and different jobs, whatever I was 
assigned to do that’s what I did. 

Q. Did you have any duties assigned to you in connec- 
tion with work stoppages? A. Yes, sir. 

Q. What were those duties? A. Any time we had a 
work stoppage why the thing was to get to the mine and 
try to get the men back to work, get the men to handle 
the grievances according to the contract. 

Q. Were you familiar with the policy of the Interna- 
tional Union and the policy of District 17, and the Local 
Union 2935, as it existed during the months of January and 
February, 1955? 


535 
A. I was. 
Mr. Hardy: Concerning what? 
Mr. Boiarsky: Concerning work stoppages. 
What is your answer? A. I was. 
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By Mr. Boiarsky: i 


Q. I hand you what has been identified as Respondent’s 
Exhibit Number 4, dated October 24, 1951, and I will ask 
you to examine that instrument and state whether or not 
you were familiar with that instrument during the period 
of January and February, 1955? A. Iwas. I had one in 
my briefcase at the time. 

Q. Had you received a copy of that directive shortly 
after its date? A. Sometime close to it; I don’t —— 
just how long afterwards. : 

Q. And had there been a discussion among the em- 
ployees of District 17 concerning it? A. You mean the 
representatives? 

Q. Yes. <A. Yes. 

Q. Had Mr. Blizzard given you any instructions with 
reference to it? A. As I recall, he had. 

Q. What were those instructions? A. To see that the 
whole directive was carried out whenever we 
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had a work stoppage. 


* * * * * * * * * * | 

The Witness: To see that this directive was carried out: 
when we had a work stoppage; in other words, try to get’ 
the mine back in operation, handle the grievances accord-. 
ing to the contract, whatever the trouble was. | 


By Mr. Boiarsky: 


Q. Were those your instructions during the months of | 
January, 1955, and February, 1955? A. Yes, sir. | 

Q. As far as you know were those instructions—Was the 
directive ever canceled or rescinded? A. Not as I ever | 
knew of. 

Q. Did any person connected with District 17, or the | 
International Union, United Mine Workers of America, | 
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instruct you to direct the employees or the officers of the 
Local Union 2935, at Boone County Coal mine, to engage 
in a strike or work stoppage? A. No, sir. 

Q. Did any person connected with District 17, or the 
International Union, United Mine Workers of America, 
instruct you to direct or ask any employee or officer of 
Local Union 2935—and I am referring to the employees 
of Boone County Coal mine—to refuse to process their 
grievances under the Settlement of Disputes Section of 
the 1952 contract? A. No, sir. 
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Q. Did you at any time during the months of January 
and February, 1955, direct any employee or any officer— 
and by ‘‘employee’’ I mean the working force at the Boone 
County coal mine—to engage in a work stoppage or strike, 
or to refuse to process any differences through the pro- 
cedure of the 1952 Agreement? A. I did not. 

Q. Mr. Short, do you recall the first time that you visited 
the Boone County Coal Corporation mine with reference 
to the problem of the employment of an 11 BU Joy oper- 
ator? A. I don’t know whether it was about an 11 BU 
operator or not. The first time I was—— 

Mr. Hardy: I object to the use of notes on the witness 
stand until his memory is—— 

The Witness: This is a daily record. 

Trial Examiner: Do you have an independent recollec- 
tion without reference to notes? 

The Witness: Well, I just have my dates and where I 
went every day here. 

Trial Examiner: Do you have an independent recol- 
lection? 

The Witness: I think I can remember most of them. 

Trial Examiner: If you do, testify without them. If you 
need it to refresh your memory you may refer to it. A. 
On the 26th of January, 1955. 
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By Mr. Boiarsky: | 

Q. What was the occasion for your going : 


538 | 
to the Boone County Coal mine on that date? A. Well, I 
was assigned up to the lake, in Hewett Creek, up in that 
section, to do some work. That’s about a mile. So Mr. 
Farley told me, James Farley, representative, he was in 
charge of the field and I was working under him—— ; 
Trial Examiner: This was on January 26th? , 
The Witness: Yes. | 
A. (Continued) that the boys at—Harry Kennedy, I 
believe, somebody from the Association, I don’t recall! 
whether it was Harry Kennedy or somebody else, but! 
somebody had called him and told him that they were hav-| 
ing, or expecting to have some trouble at Sharples. He| 
said, ‘‘You are going over there, see what’s wrong and see, 
if you can straighten them out.’’ So on the evening of the! 
26th I come out from down at Hewett and went up to: 
Sharples. | 
Well, I thought I could find Roy Bias. Well, I couldn | 
find Roy, he wasn’t home. He was president of the Local | 
Union. Well, I went on up to Willie White’s and couldn’t | 
find Willie. Well, his wife said he had gone to Madison. I | 
went on up to Henry Harris’ and Henry Harris’ wife said | 
he had gone down the road. Well, I didn’t know where | 
Preacher lived, a fellow named Preacher Dawson, I believe, | ! 
so I came back down and come on back, I couldn’t find | 
anybody. . | 
So when I got down to Madison, why I saw Willie White. | 
So I talked to Willie, I asked him what the trouble was | 
up there. 
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I told him that someone had called Mr. Farley and said they | 
was having a lot of trouble, or expecting a lot of trouble. | 


267 





(539, 540) 


So Willie told me that they had a bad section of the mine 
which was just ready to fall in, but the men went in on 
a man trip and they refused to go in it. And the boss, fore- 
man, or someone, come up and they got into a pretty good 
dispute about it; but finally, the—while they was there 
at the time the place fell in. He said if they had had the 
men up in there they would have been trapped. So, they 
said they had some other things, they was discriminating 
against the colored, that was troubling a lot of the fellows, 
they was mad about it. 

Also it was disregarding the panel, they was hiring fel- 
lows outside of the panel when they had men on the panel 
which could fill the jobs and which they was hiring men for. 

So, well—I believe he said something about some fellows 
hiring in and coming there at the bath house and they found 
out they hadn’t been—they had men on the panel which 
could do those jobs, so they just got in the car and left and 
didn’t say anything. 

Willie said, ‘‘The men’s all mad, and I don’t know what 
they are going todo. They are just all over us.’’ He said, 
‘“You call Roy,’’ and he give me Roy’s number. 

I went to the telephone and called Roy. They said, ‘‘Roy 
is home now.’”’ So I called Roy and talked to him and he 
told me practically the same thing. But he said, ‘‘I am 


going to try 
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to keep the mine in operation if there is any way possible, 
because I don’t want any trouble up there.’’ 

So I came back to Charleston, or come back home that 
night. 

On the 27th in the morning I went into the office and I 
reported to Mr. Farley what I had learned. 

Q. Now, did Mr. Farley instruct you at any time after 
January 26th to go to the Boone County mine? A. On 
February 2d, as I recall. 
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Q. What instruction did Mr. Farley give you on that 
occasion? A. To go up and see if I could get the mine in| 
operation, or get a meeting called so we could talk to o 
men. 

Q. Did you go to the mine? A. No, I went, at that time 
I went up to Roy Bias’ house. Roy wasn’t at home at the 
time, so I drove on up in front of the store at the bath 
house, at the mine. Well, when I got up there there was a} 
bunch of fellows sitting around on the railroad track. I 
asked them if they had saw Roy Bias or Willie White. The. 
first thing they said to me, ‘‘What are you doing over, 
here?’’ I said, ‘‘This mine is down over here, isn’t it??? 
‘‘Who sent for you?’’ They said, ‘‘Did the Company send’ 
for you?” I said ‘‘No.’’ I said, ‘‘I am over here trying to 
get this mine back to work and trying to get a meeting with | 
you fellows, or get the thing settled, find out what the 

541 | 
trouble is and get this mine put back in operation. ”” So. 
they said, ‘‘We didn’t send for you.’’ So I got in my car 
and left. Or, I didn’t leave, I went on up the hollow then 
to see Henry Harris. He was one of the committeemen. | | 
Well, he wasn’t home, so I come back down and I stopped | 
at Willie White’s again, and Willie had gone, I believe his | 
wife said across the hill, but I don’t know where it was at; | 
he was taking somebody somewhere. | 

Well, I went back down to Roy’s. I went down and saw | 
Roy. Roy said, ‘‘Let’s go back up and see if we can find 
Henry and Rail. That was Willie White, Rail, everybody | 
called him. So we got in my car and we drove up, went up | 
to Henry’s. Henry’s wife said, ‘‘Henry is up the road.”’ | 
We drove up the hollow. We couldn’t find Henry’s car so | 
we couldn’t find him. So we came back down. So there | 
wasn’t but a few men scattered around, then. And I come | 
back down, we drove back down in front of Roy’s house, I | 
believe, beside of the road, and stopped there. | 
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I talked to Roy and told him how necessary it was to put 
the mine back in operation and handle the grievance ac- 
cording to the contract, or try to get a meeting with the 
men so as to get Mr. Farley and Mr. Payne or somebody to 
come over and try to talk to them, try to get them pacified 
and see what the trouble was. Roy said he would do every- 
thing he could. So I got in my car and come on back. 
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Q. Did you make any other visits over to talk with Roy 
Bias and the members of the mine committee? A. On 
February 4th, I think, I was back. 

Q. Whom did you talk with on that occasion? A. I 
talked to Willie White and Dawson, I believe. I am not 
right positive about that, but it seems like Preacher was 
with him, but there were some other fellows there, too, at 
the same time. But there was a bunch crowded up, a 
bunch of men come down and they was all talking, and they 
was kind of hot in the collar, and they asked me if I was go- 
ing to bring my bed over there, I just might as well. That 
was these fellows that crowded up around us, and they was 
kind of mad about something. So—— 

Trial Examiner: Were they mad at you or mad at the 
Company? 

The Witness: They was mad at the Company. They 
wasn’t mad at me, but they told me I might as well bring 
my bed over there. 

A. (Continued) So I went back down to see Roy and his 
car was gone, so—— 

Trial Examiner: Keep your hand down, please. 

A. (Continued) I went up to his house to talk to his wife 
She said she expected him back in a couple of hours. So I 
had some other work to do over in that section, so I went 
and did that, and along that evening I come back. 
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Well, I wanted to ask Roy if he had had any luck getting | 
them back to work, or had any luck—or had any success in | 


getting them back to work. He said he hadn’t. 
Trial Examiner: Did he say he had tried? 


The Witness: He said he had tried everything he could. | 


Trial Examiner: Did he tell you what he did? 

The Witness: Do which? 

Trial Examiner: Did he tell you what he had done in an 
effort to get them back to work? 


The Witness: He said he had done everything he could | 


to try to get them back to work. 
Trial Examiner: Was he more specific than that? 
The Witness: Do which? 


Trial Examiner: Was he more specific, did he tell you | 


what efforts he had made? 


The Witness: No, he just told me he had done everything | 
he possibly could to get them back to work. That’s what | 


he said. 
A. (Continued) So I came on back home that night. 


By Mr. Boiarsky: 


Q. Now, did you make another visit there on a later date? | 


A. On February 6th, on Sunday. 


Q. Did you find Bias on that occasion? A. No, I didn’t _ 
find Bias on that occasion, he had gone to Logan or some- | 


where taking some of his relations. 
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Q. Whom did you talk with on that trip? A. Willie | 


White and Reverend Dawson. 


Q. What conversation did you have with Dawson and 
White on that trip? A. Well,the conversation I had with | 


them was to try and see if they could have any luck with 
the men to try to get a meeting so that we could try to 
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talk the men into going to work, get the mine in operation. 
So Willie told me that there was a lot of soreness, that on 
the 27th they had fired Willie White and Arnold Smith, 
and the men was all sore about that. So he said, ‘‘I believe 
we can get a meeting with the Company and maybe we 
can get the thing settled and get them back to work.”’ 

As I remember, along about that time they was dis- 
cussing the problems that they had, and the troubles that 
were created, and Mr. Davis went up the road in his car— 
that was one of the Company officials—so Willie White 
told me, said, he said Mr. Davis had told him that they 
was going to close up the mine and pull the machinery out, 
and ‘‘He asked me to get some men to do it.’’ Well, he 
said, ‘‘You know I can’t talk to these men about nothing, 
they won’t talk to me.”’ 

So I said, ‘‘ Well, maybe you can get a meeting with Mr. 
Davis and get the thing settled and get this mine back to 
work.’’? Well, he said he would try. So they lit out and 
went up to the office, followed Mr. Davis up there. 
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I sit there in my car and they went up. They wasn’t 
gone too long. They came back. They told me that Mr. 
Davis had told them that they was going to close the 
mine down and wanted some men to pull out the machinery, 
and that he was going to leave right immediately on a 
vacation. 

So, in a few minutes why Mr. Davis went back down 
the road in his ear. 

So we drove back down to Roy Bias’ house to see if we 
could locate Roy again. I believe Willie White and Rev- 
erend Dawson went with me. Well, Roy hadn’t returned 
and his wife said she didn’t know when he would be back. 
So I taken them back up to Sharples, up to Willie’s house, 
and then I turned and come back home. 
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Q. Were you back at Sharples, at the Sharples mind 
again after that date? A. Oh, about the 19th—anyhow, it 
was on a Saturday, it probably was the 19th, I am not 
sure—I would know from my records where I was at, I 
remember that. It is in here somewhere. It was on 
Saturday, February 19th. 

Q. While you have your memorandum there, Mr. Short, 
will you examine the dates between the 6th and the 19th 
and see if there were any other dates on which you were 
there? A. Yes, on the 16th. | 

Q. Whom did you talk with when you were there on the 
16th? A. Roy Bias. I think I talked to Roy. 
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Q. What was your conversation with him. A. Well, my: 
conversation that time was to see if he had done any good: 
towards getting the men back to work. He said he hadn’t.' 
I asked him what the prospects was for getting a meeting’ 
called, and he said, ‘‘Those fellows would run me out of: 
the hollow if I attempt to go up there.”’ 

Q. Did you talk with any of the men, any of the em-: 
ployees on that occasion, who were not either officers of 
the Local Union or members of the mine committee? A.| 
Yes, I went on up in front of the bath house and turned 
around and stopped there, and there was a bunch of fellows | 
over on the railroad. Well, I stopped down at Willie: 
White’s house first and asked Willie’s wife where Willie | 
was. She said he was up the road. Well, I went up and 
I thought it was Willie’s car, and I saw a car sitting there | 
and I thought it was Willie’s, but it wasn’t his. So I got 
out and went over on the road, and a bunch of fellows was | | 
setting over there shooting the breeze, and I went over and | 
talked to them a while, trying to see what their attitude was | 
about having a meeting, that is towards putting the mine | 
back to work and get a Local Union meeting so we could | 
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talk to all the men. They told me, said, ‘‘Well, we are 
not hungry yet, and you are just wasting your time running 
over here.”’ 

So I asked where I could find Willie, and they said that 
they hadn’t saw him. 


sd * 
By Mr. Boiarsky: 


Q. Did you go back on any other occasion? I think you 
said that you did go back on the 19th of February. Will 
you state what you did on that occasion? A. Yes, on the 
19th I went over and stopped at Roy’s house. Mrs. Bias 
says, ‘‘He’s up at the office having a meeting up there.”’ 

Well, I went on up to Willie White’s house and his wife 
said—or his daughter said, ‘‘He’s up about the office 
somewhere.’’ 

Well, I went on up to the bath house and there was quite 
a crowd of cars and men up there; and I had learned they 
had been having a meeting over in the office, the committee, 
Local officers, and the Company; and a house caught on fire 
up the road somewhere, so the meeting broke up. So I 
waited until they began to come back from up at the fire, 
because I wanted to see Roy and see what they had done, if 
they had got the thing settled or were going to have a meet- 
ing or what they was going to do. 

So Willie White and Preacher Dawson come back first, 
I believe. They told me that they was having a meeting 
over in the office and a fire broke out and that they ad- 
journed the meeting 
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to go to the fire, and that they had another meeting set for 
as soon as they come back, for that evening, and they be- 
lieved they had the thing settled, were pretty sure that they 
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was going to get it settled and get the men back to work. 

Well, while we was there there was another fellow walked 
up and was talking, said, ‘‘Here’s this 11 BU Joy loader 
down here that they was talking about.”’ | 

Well, we walked down across the track, down towards the 
shop, and looked at it. Of course I was familiar with an 
11 BU Joy because I had operated them myself before. So 
we walked down and we looked at it and come back up. Or, 
while we was down there Mr. Greenwald come down. He 
walked down the track. So there was some conversation or 
something said about the fire. 

And as we was walking back up the track Mr. Mitchell I 
believe come down and he spoke and talked to Mr. Green- 
wald and then they walked on and went on back to as 
office. 

Well, I walked on back to the car, and at that time Roy 
Bias, Willie White, Dawson—of course there was quite a 
crowd gathered around us—we was talking, and they was 
telling me that they was having a meeting and they thought 
sure they was going to get the thing settled and get the 
mine back in operation, but they was going back into the 
meeting very shortly. | 

Well, they did go back into the meeting shortly after that, | 
then. I sat out in the car and waited on them. So they 
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wasn’t in there too long, I don’t recall just how long it was, 
anyhow they wasn’t in there too long until they adjourned) 
and come out again; and they were just sure that every- 
thing was going to be settled and that they had another 
meeting called for Sunday, the next day. | 

Well, I asked Roy if he thought I should come back on, 
Sunday. ‘‘No, I think we can settle the thing all right. I 
think everything will be settled. We will be able to get the 
mine back to work.”’ | 
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‘‘Well,’’ I said, ‘‘how about me calling you Sunday night 
to see if you did get it settled?’’ He said, ‘‘O.K., you call 
me.’’? So Sunday evening I called Roy. That was after 
they had had their meeting on Sunday. And he told me 
then, Sunday night, said, ‘‘No, it is just about like it was.’ 

Q. Mr. Short, did you make any other visits up there? 
A. I don’t remember of any other. 

Q. Did I understand you to say that you operated an 11 
BU Joy? A. Oh, yes. 

Q. When did you operate one? A. Oh, 1943, 4, 5, along 
somewhere, Pensacole Coal Company units. 

Trial Examiner: Did you ever operate a 12 or a 14? 

The Witness: No, all—oh, I just piddled around with a 
14 a little bit, I never operated it. 

Trial Examiner. What do you mean by piddling around? 
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The Witness: Oh, just cleanup, loading dust, slate and 
stuff like that. It wasn’t loading coal. 


By Mr. Boiarsky: 


Q. Mr. Short, do the employees of the Boone County 
Coal Corporation live around the territory where the mine 
is located? A. No, a lot of them drives in there to work, 
I don’t know where they come from. 

Q. Do you know whether the places where they live, 
their homes, are in close proximity to each other, or are 
they spread far apart? A. You mean the ones that lives 
in the town around up at Sharples? 

Q. Well, even those living there. A. I think they are 
scattered. The ones that lives up there are not too far 
apart, but the other fellows is scattered all up and down 
Boone County, everywhere, that works over there. Some 
are even over in Kanawha County, I think. 





Cross-Examination 
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Q. Persuade? Did you ever attempt to persuade these 
people to go back to work? A. Yes, I tried to get them 
to get the mine back to work and take up their grievances 
according to the contract. I discussed the directive, which 
they had one from Washington just the same as I did, they 
knew about it. 

Q. Did you ever tell them what would happen to them 
if they didn’t go back to work? A. Oh, yes, we saat 
the directive. 

Q. You discussed it; what did yousay? A. That it would 
lead up to trouble if they didn’t carry it out. 

Q. What kind of trouble? A. Probably the N. ational 
Union would revoke their charter. | 
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Q. You threatened them with revoking the charter? A. 
No, I told them probably the National Union would. 

Q. You said probably? <A. Yes. 

Q. You didn’t say what you would do, did you? A. I 
had no authority to do it. 

Q. Did you say that you would recommend that theit 
charter be revoked? A. No, I didn’t tell them that. ! 

Q. Did you ever tell them that you would see that there 
was a provisional group of officers placed in there? A. I 
did not. | 

Q. Did Mr. Farley tell you to tell them that? A. : 
don’t think so. 

Q. What did he tell you, if anything? A. Well, a 
usually, our instructions are always to — the first thing 
we done any time there was a mine down, to try to get it 
back in operation. | 
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Q. Well, aren’t you supposed — didn’t you also have 
instructions—Did you have those specific instructions on 
this Sharples trouble, from Mr. Farley? A. General in- 
structions, I suppose I did, because it was always instruc- 
tions to try to get the mines back in operation whenever 
they had a strike. 

'Q. Well, didn’t you have instructions to go down and 
see the 
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boys and see what was wrong, and straighten them out? 
A. Yes, sir. 

Q. What did that mean? A. Well, when I went down to 
talk to the fellows, of course, to the men, some of them 
wouldn’t even talk to you. 

Q. Well, you mean, then, that when Mr. Farley told you 
‘‘boys,’’ why he meant members? <A. Oh, yes, talk to all 
the members of the Union we could possibly talk to. That 
was one way of getting a meeting and getting the fellows 
to see if the men was going to carry out the directive and 
put the mine back in operation. 

Q. The only time, then, you talked to the members, was 
when you talked to this group on the railroad track and 
they said, ‘‘Well, we are not hungry yet’’? A. Yes. 

Q. Did you offer to see that they would be fed? A. Oh, 
no. 
Q. You what? A. No. 

Q. Wasn’t that part of your duties? A. No. 

Q. Weren’t you in charge of this work stoppage? A. No. 
Q. You were going down there every other day, now, 
during this time, approximately, and just saying, ‘‘You 
ought to get 
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the mine back in operation, boys,’’ that’s all you did, is that 
right? A. I said more than that. I discussed our directive 
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and told them that it was necessary to put the mine in oper- 
ation and take up the grievances according to the contract. 





* & * * * e * * * \* 


Q. Well, doesn’t your contract provide what you are sup- 
posed to do with grievances? A. That’s right, yes, sir. | 

Q. Why didn’t you do it? A. That’s a Local Union step 
first. 

Q. You can’t do anything without the Local Union doing 
something? A. The Local Union first has to take up their 
grievances. 


* * 


By Mr. Hardy: 


Q. When the Local officers fail to obey the contract and 
the constitution, what are your instructions, what were your 
instructions from Blizzard and Farley as to what to do? 
A. My instructions was to tell them that they must put 
that mine back to work and process—if they had any 
grievances, to process them so as they could be handled 
through the District. 


* * bal * 
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Q. Were your instructions, then, to do something when 
the officers and the Union disobeyed the contract and the 
constitution? A. Yes, sir. 

Q. What? A. Try to get them to carry out their con 
tract. 

Q. And how were you to try to get them to carry out 
the contract? A. First, try to get the officers to get the 
men in a meeting so that we could talk to them and try 
to get them, find out all their troubles and get them satiation 
and get them back to work. 
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Q. Second? What were you supposed to do next? Is 
that all? A. That’s all. 


Q. That’s all you were down there to do, wasn’t it? A. 
I was down there to try to get the mine back in operation, 
try to get the men to see my way of it, that they would put 
the 
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mine back in operation, if they had any grievances they 
would take them up according to the machinery under the 
contract. 


Cross-Examination 
By Mr. Johnson: 


Q. Mr. Short, when you talked to Willie White on the 
26th, I believe it was, and he told you about the grievances 
that the men had, did you think that those grievances were 
justified, from what he told you? 


” * * * 2s * bad * % 2k 


A. No, what Willie told me about the safety condition that 
they was having, about the trouble that they had run into 
there, that they was only lucky they didn’t get a buch of 
men killed, instead of a little machinery covered up, that 
was creating the—more dissension than anything else, that 
is more soreness. 

Trial Examiner: How about the 11 BU situation? He 
told you about the 11 BU, didn’t he? 

The Witness: No, he never told me—— 

Trial Examiner: You mean Willie White never told you 
about the hiring of another man to operate the 11 BU? 


280 


(558, 560, my 


The Witness: No, I don’t believe he did. 

Trial Examiner: Did anyone tell you anything shou 
that? 

The Witness: Along in February he did, or after the 
strike happened. | 


* 8 * “ 


By Mr. Johnson: 


Q. Well, after your conversation with Willie White on 
the 26th did you report that conversation to Mr. Farley} 
A. Yes, sir. 

Q. Did you tell Mr. Farley anything about a controversy 
over 11 BU operators? A. I don’t recall whether I sae 
or not. 

Q. You have no recollection on that? A. No, I don’ 
remember it, whether I—— 

Q. When you made your report to Mr. Farley did you tell 
Mr. Farley that, from your investigation, the coniplemni 
and grievances of the Local Union were justified? A. 
told tere what Willie White had said, and told him what 
Roy Bias had told me. 

Q. Did Mr. Farley tell you that the district was going td 
back the men 100 percent? A. No, I don’t believe he did. 
I don’t remember him saying anything like that to me. 
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Q. Did he tell you that the District was not going to 
stand for the things that Willie White had told you were 
going on? A. No, just as I got—I probably hadn’t finished 
talking to Mr. Farley when somebody from the Association 
called him. 


* * * a * @ * * * * 
Q. I believe you testified that you told the Local Union 
officials to process the matter under the contract grievance 
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procedure; is that correct? A. That is right, if they had 
any grievances. 
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Q. Well, in any event, according to your testimony, right 
down to the last time you were over there you were trying 
to get the Local Union to process the case under the griev- 
ance procedure? A. If they had any grievances, to process 
them under the contract. 
* * * * * * * * * * 

By Trial Examiner: 

Q. Did the District or International ever pay any of 
these employees any strike benefits? A. I never knew of it. 

Q. Well, would you know about it if they had? 
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A. I suppose I would, if they ever had any. 

Q. Did they give them any financial assistance? A. No, 
sir. 

Q. Do you know whether your District has a separate 
constitution or bylaws? 

Mr. Boiarsky: We will—— 

Trial Examiner: Stipulate that it has not? 

Mr. Boiarsky: Yes. 


* * * * * s cd * s * 
565 
Charles C. Payne 
a witness called by and on behalf of Respondents 
* * * * * * * a * * 
By Mr. Boiarsky: 

Mr. Payne, are you at the present time an officer or an 
employee of District 17, United Mine Workers of America? 
A. Iam not. 
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Trial Examiner: Are you connected with the Union in’ 
any way now? ! 
The Witness: I am on a standby pay with the Interna- | | 
tional Union. | 
Trial Examiner: What does that mean? | 
The Witness: Well, it means that I am not actively | 
working, but I am drawing some pay. | 
Trial Examiner: Are you in the same position that Mr. | 
Blizzard is in? | 
566 





A. I think so, yes. 


* * * * * * * * & * 
By Mr. Boiarsky: 


Q. Were you formerly connected with District 17, United | 
Mine Workers of America? A. I was. | 
Q. For what length of time? A. If I remember, I started | 
to work for them June 8, 1933. 
Q. And were you an officer of the District? A. I was. | 
Q. Between what time? A. Well, I was a field represent- | 
ative from June, ’33 up to ’45, and on November 1, ’45, I. 
believe it was, I was appointed District vice-president. 
Trial Examiner: You were appointed by the Interna- | 
tional? 
The Witness: The International Union. 


By Mr. Boiarsky: 


Q. Were you vice-president of the District during the | 
period of November, 1954, and February, 1955? A. I was. | 
Q. I ask you to examine what has been identified as Re- | 
spondent’s Exhibit Number 4, dated October 24, 1955— | 
1951, | 
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rather, October 24, 1951, and I will ask you to read the | 
document and state whether or not you are familiar with | 
it? A. I am. 
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Q. State if that directive was in force and effect during 
the period between January 1, 1955, and February 28, 1955. 
A. It was. 

Q. What were your instructions concerning that, concern- 
ing carrying out that directive? A. To make every effort 
to put into effect and make it effective. 

Q. At any time after you received the directive and 
became familiar with it, was the directive at any time, to 
your knowledge, ever revoked or rescinded? A. It was not. 

Q. Are you familiar with a work stoppage which occurred 
at the mines of the Boone County Coal Corporation on 
January 27, 1955? A. I am 

Q. When did you first become acquainted, or have knowl- 
edge of that work stoppage? A. Very shortly after it took 
effect. I was up there on February Ist. 

Q. On that occasion were you there with any other Dis- 
trict representative? A. Yes, sir, I was there with Mr. 
James B. Farley. 
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Q. What was the purpose of your going with Mr. Farley 
to the Boone County mine? A. We went up to arrange a 
meeting, if possible, with the Local Union, to get the men 
to return to work. 

Q. Did you have any talk with any of the members of 
the mine committee, or with any officer of the Local Union, 
on that occasion? A. We did. 

Q. State what the conversations were. A. On that oc- 
casion we talked to Mr. Willie White, who was a member 
of the mine committee. We talked to Mr. Roy Bias, who 
was president of the Local Union. We talked to Mr. Henry 
Harris. And we told them we understood they had a work 
stoppage and we had come up to try to get a meeting 
arranged with the Local Union so we could get the men 
to return to work. 
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Q. Was there any discussion at that time about proces- 
sing any disputes? A. There was. | 

Q. What was that discussion? A. I told them that I 
thought the action was in violation of the policy of the 
International and District organizations, and that they 
should put the mine in operation, and if they had any griev- 
ances to take them up in accordance with the terms of 
the contract. 

Q. What was the reason for your wanting to have “ 
Local 
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Union have a meeting? A. SoI could talk to the men and 
try to get them to return to work. | 

Q. What did Mr. Bias or the members of the mine com 
mittee tell you on that occasion? A. Mr. Bias told us that 
there was a lot of hard feeling among the men. He said 
the men were hot and mad over the way the Company was 
trying to apply seniority, that in their judgment they were 
ignoring seniority and hiring new men and leaving the 
older men out of work who were qualified to do the jobs. | 

Q. Was there a discussion of any other differences? A. 
Yes, they said the colored believed, and they believed that 
the Company was going to get rid of the colored people. 
In fact, there had been some statements were supposed to 
have been made by the Coal Company officials that whey 
were going to get rid of colored people. 

Q. Was there any discussion concerning any other mat, 
ters? A. Yes, I asked Willie White, ‘‘Do you believe that, 
Willie?’’ He said, ‘‘Yes, sir, I do.’’ I said, ‘‘Why do you, 
believe that?’’ ‘‘Well,’’ he said, ‘‘I am an old employee 
of the Company. I run a loading machine.’’ He said, 
‘“‘My work seems to be satisfactory to everybody except 
Mr. Mitchell, but he took me off of my loading machine and 
put me at another job that carried a less rate of pay and 
is much harder to do.’? And he said, ‘‘Then when | 
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they had the work stoppages he fired me, and I hadn’t as 
much as got out of the car.’’ And he said, ‘‘Later on he 
come back and told me to ignore the discharge slip, it was 
a mistake on his part.’’? And he said, ‘‘I feel that I am 
headed down the river.’’ 

Q. Did you have any further conversation with the mine 
committee? A. Yes, I told them it was absolutely neces- 
sary to put the mine in operation, process any grievance 
they may have in line with the contract; and Mr. Roy Bias 
said that he was afraid to call a meeting, said they would 
probably run him out of the hollow, or maybe hang him to 
a telephone post. And I asked him what caused that feel- 
ing, and he again said that the men was very sore at the 
way the Company was treating the men. 

Q. Now, is that all that took place up there on that day? 
A. No; we told him that unless they did put the mine in 
operation why we felt that sooner or later the International 
Union would step in, just like they had over at Cayford, 
over at United, over at Truex Trayer, over on Coal River— 
I can’t call the name of it now—We told him what hap- 
pened at those mines when the men refused to go to work, 
they sent a commission in there and the commission had a 
meeting with them and told them it was up to them to put 
the mine in operation immediately, and they had the au- 
thority to do what was necessary to put it in operation. 


* * * * a 


By Mr. Boiarsky: 


Q. Did you go to the Boone County mine at any time 
after the lst of February? A. Yes, I went on the 7th of 
February. 

Q. What took place on that occasion? A. We talked to 
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the mine committee and Mr. Roy Bias, and again insisted 
they arrange a meeting. | 
Trial Examiner: Arrange a meeting of the Union, or with! 
the Company? | 
The Witness: Of the Local Union, the membership of the; 
Local Union, so we could talk to them. | 


By Mr. Boiarsky: 


Q. Did you say anything on that occasion about process- | 
ing the differences between the employees and the Com- 
pany? A. We certainly did, we told them the proper thing) 
to do was to call a meeting, get the mine in operation, and} 
whatever grievances they might have, process them under | 
the contract. | 

Q. What answer did you get from the persons that you, 
talked with on the second occasion? A. Practically the 
same answer, that they didn’t think it was a good idea to} 
call a meeting, the men wouldn’t attend it, the men was' 
mad, they was afraid they might have trouble. ! 

Q. Did you make any other visit up there? A. Yes, as I 
remember, I was there on the 10th. ! 

Q. Did you, between the time of your second visit on, 
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February 2nd, and the visit on the 10th, had you had any | 
conversation with Mr. Blizzard concerning the work stop- | 
page? A. I think Mr. Blizzard came in and asked me to, | 
sometime after the work stoppage, came in and asked me 1 
to go up with Mr. Farley. 

Q. And then what happened when you got up there on the 
10th of February? A. I went up with Mr. Farley and we | : 
talked to some of the Local Union officers and some of the | 
members, and insisted on the mine going back in operation | 
and processing the grievances; and again we was told that 
the men was sore and mad over the way the Company had 
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acted, and they thought it was useless to even try to get a 
meeting, the men wouldn’t turn out, they wouldn’t hear of 
a meeting, and if they attempted to do it they didn’t think 
there would be any good come out of it, but there would be 
harm come out of it. 

Q. Did you make any suggestion that—of the committee 
talking with the Company? A. Yes, they had told me they 
had some meetings with the Company and I told them to 
always keep themselves available, talk to the Company at 
any time that the Company wanted to talk to them, and at 
any time they felt they had an opportunity to work the 
thing out to go ahead and meet the Company and try to 
work it out. 

Q. Did you go up to the mine on another occasion after 
the 10th? 


975 
A. Yes, on the 14th I went up to the mine with Mr. Bert 


Castle. 

Q. And what took place on that occasion? A. Well, we 
went up to again try to arrange a meeting with the men 
and we talked to Roy Bias, Willie White, Henry Harris, 
and there were some other men standing around there, I 
didn’t know their names. We asked for a meeting and 
they said, ‘‘No, what we think we ought to do is go down 
and have a meeting with the Company. We think we can 
work it out.’’ 

I said, ‘‘ What causes you to think that?’’ ‘‘Well,’’ they 
said, ‘‘you know Mr. Blizzard had a meeting with the 
Company the other night. I thought we had things pretty 
well worked out.’’ And he said, ‘‘I believe if we would 
go down and meet with the Company we could settle the 
proposition and the men would go to work.”’ 

‘‘Well,’’ I said, ‘‘I have no objections to a meeting with 
the Company, however I doubt whether they will meet us, 
tonight. Some of you fellows go down and see if you can 
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arrange a meeeting.’’? They said, ‘‘Well, let’s all go.’ 
So me and Bert and the committee went over. And the 
Company refused to meet with us that particular time 
because Mr. Kennedy’s office was not represented there. 

Q. Were you there on any other occasion? A. Also, if, 
I remember right, I was there on the 17th, with Mr. Farley. 


576 | 


Q. Whom did you talk with on that occasion, and what! 
was said? A. On that occasion, if I remember right, we 
talked to Mr. Roy Bias and Mr. Henry Harris. | 

Q. What did you talk about? A. We talked about fhe | 
work stoppage, and we asked them to again try to arrange | 
a meeting for the purpose of trying to get the mine back | 
in operation; and they again said they didn’t think there | 
was any use to have a meeting, that the men would not : 
return to work until the Company straightened up some | 
of the things that it did. 

Q. Did they mention what those things were? A. Yes, | 
they wanted some understanding about how they was | 
going to apply seniority, whether they were going to give | 
the old men a chance on those loading machines. They | 
wanted to know something about this discrimination | 
against colored. And I asked them what caused them to | 
think so much that the colored was going to be discrimi- | 
nated against, and Mr. Henry Harris told me that one of | 
the bosses told him, one of the Company foremen, told | 
him that the Company was going to get rid of all the | 
colored people that were married, had families. 

Q. Did you attend the meeting between the Company ae 
the mine committee and President Bias, together with Jim | 
Farley, on the 24th of February? A. I did. | 
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Q. Tell us what took place at that meeting? A. Well, | | 
Mr. Farley came to me and told me he had a meeting ar- | 
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ranged with the Kanawha Operators’ Association, at 
Sharples. He wanted to know if I would go along with him, 
he was going to try to settle the trouble. I said yes, I would 
be glad to go along. So we went up and when we got over 
there why we got the committee and went to the Company 
office. 

As I remember, the Kanawha Operators’ Association in 
that meeting was represented by Mr. Harry Kennedy and 
Mr. Jack Flippin. I believe somebody testified that Mr. 
Stinnette was there, but I don’t think so. The Company 
was represented by Mr. Greenwald, Mr. Mitchell, and Mr. 
Davis, and for at least a part of the time there were two 
other gentlemen in there, and I understood their names to 
be Mr. Brown and Mr. Price, but I am not sure about those 
names. 

Mr. Kennedy, he started off by saying that they had no 
grievances, none had been processed. The Kanawha Op- 
erator’ Association had none, neither did the Company. 

And then I said to the Company, I said to Mr. Kennedy, 
I said, ‘‘Roy Bias told me he talked to the boss down there 
the morning of the stoppage,’’ and I said, ‘‘I understand 
they have had several meetings with the Company since, 
the committee has, and I don’t know what the situation is 
in regard to grievances; but there’s one thing I do know, 
we have a work stoppage, we have had a lot of ill feeling 
here, the men believe that the 
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Company is going to run the colored men off; they believe 
they are discriminating against the older men by taking 
them off their loading machines and putting other men on; 
and I think it is necessary that we get into the situation and 
iron all this stuff out, wash it out and iron it out.’’ 

And they agreed to set down and talk with us on the 
matter. 
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Q. That was on the 24th? A. Yes, sir. 


Q. Well, was there a discussion then about it? A. Yes, 
if I remember right—this is the approximate time, as I re- 
member it—the meeting started about 1:00 o’clock and 
wound up about 4:45, if I remember right. 

Q. Well, what took place at the meeting? A. Well, I 
think I first, as I remember, I first, we first got into the 
question of discrimination in regard to the operators on the 
loading machines. We took the position that the men said 
they had men on the panel who could operate the loading 
machines. They wanted to know who they were, and I 
said, ‘‘Well, over there is one, Willie White. He did 
operate a loading machine for quite a long time here, I 
understand. He’s one of the old employees of the a | 
pany.’’ 

And there was one of the Company officials, I don’t 
remember, it runs in my mind it was Mr. Greenwald, said 
that Mr. White was about a 75 percent loading machine 
operator. If 
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I remember right Mr. Mitchell said that they couldn’t 
operate loading machines on a 75 percent basis of efficiency, 

‘“‘Well,’’? I said, ‘‘I think those men who operated the 
other loading machines are entitled to a little training on 
those new loading machines.’’ I said, ‘‘It would be rather 
difficult, if a man was ever such a good operator on one 
type of a loading machine, to switch him right over without 
giving him a chance to familiarize himself, and expect him 
to produce as much coal as he did on the old machine.”’ 
I thought they were entitled to some consideration, they 
was entitled to a minimum amount of training if they; 
thought, or the man thought he could do the job. That 3, 
one of the things that first came up in the meeting, was = 
question of discrimination. 
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I told the Company that I had understood — it may be 
a fact, it may be a rumor, I don’t know — but I understand 
that Mr. Weakley, who was formerly employed here as a 
Company official had been in the habit of talking among 
the men, for instance he had been going out with them in 
the evening and drinking with them, and tell them certain 
things were going to happen, it would happen, and as a 
result they felt it was a planned proposition. 

Trial Examiner: What was a planned proposition? 

The Witness: The discrimination of taking men off of 
loading machines. 
A. (Continued) I asked Willie White, who was in there, I 
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said, ‘‘ Willie, how do you feel?’’ He said, ‘‘ Well, I don’t 
feel they are treating me right.’? He said, ‘‘I seem to be 
all right with the other fellows, I run the loading machines, 
and now here they have got me dragging these big rails 
at a less rate of pay; and then they fire me without any 
cause, telling me to tear up the discharge, it was a mistake. 
But, boy, if they ever get anything on me I am going down 
the river.’’ 

Finally, after quite a lengthy discussion, I believe it was 
Mr. Greenwald said that it had always been the policy of 
the Company to promote their loader operators if possible 
from the work force, that they had always done that. I 
said, ‘‘ Well, I think that’s a fine policy. In fact, I think it is 
contract, because if a man is on the out-of-work panel "3 

Mr. Hardy: I didn’t get that last. 


(Read.) 


A. (Continued) I said, ‘‘I think if a man is on the out-of- 
work panel and they need a man, and he’s qualified to do 
the job, and he says he’s qualified, he can operate the piece 
of equipment, I think he’s entitled to a trial. If he didn’t 
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get that trial nobody would ever know whether he could onl 
he couldn’t.’’ | 
And then somebody, I believe it was Roy Bias, said 
that Mr. Mitchell had told him that if any of the fellows 
went on those loading machines and he couldn’t produce’ 
and he couldn’t properly operate it, he would discharge him | | 
right on the spot, | 
| 


381 


then he would be off the panel. 
By Mr. Boiarsky: 


Was there any agreement reached there that afternoon? 
A. There was. ! 
Q. What was that agreement? A. That agreement was. 
this: That the Company would train their operators as! 
far as possible from the men working at that mine; if it was | 
necessary to give them some additional training, they | 
would do that; that had always been their policy. | 
Q. Was there any agreement with reference to the men. 
who had been hired outside of the panel? A. Yes. | 
Q. What was that agreement? A. I told them there was | 
a complaint there—— | 
Trial Examiner: Had any men been hired—Oh, Libatore | 
had been hired outside the panel. | 
The Witness: I understood there were others, too. | 
Trial Examiner: We haven’t heard evidence of ay | | 
others. 
Mr. Owens: I may be wrong in this, but a fellow by the 
name of Mullins was hired. | 
Trial Examiner: I thought when Willie White testified he | | 
testified that all the hirings of which they complained were | 
of men taken from the panel, but they would be taken to | 
higher positions and then downgraded. I may be wrong. 
Mr. Owens: My recollection is that there were two 11 Joy | 
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operators hired, one named Mullins and one named Liba- 
tore. I may be wrong on that, too. 

Trial Examiner: All right, go ahead. 

The Witness: I understood there were two loading ma- 
chine operators hired sometime during that period. I also 
understood there was a tipple man hired. 

Trial Examiner: From outside the panel? 

The Witness: Yes. 


By Mr. Boiarsky: 


Q. Was there any other matter taken up at that meet- 
ing? A. Yes, one thing that was discussed on the tipple 
man—I want to bring that out: The men contended they 
had men there who could operate the tipple, or do the job 
that this gentleman had been hired to do, was doing; but 
the Company had not given them an opportunity. 

Q. Well, was there any agreement on the tipple opera- 
tor? A. No. 

Q. Was the matter of Arnold Smith’s discharge taken up 
at that meeting? A. It was. 

Q. What was done with it? A. Well, I think when the 
question of Arnold Smith came up it was near the end of 
the meeting, me and Mr. Farley went out of the room with 
the committee and had a short caucus, and I said, ‘‘ Jim, I 
think it is pretty well over with, now; I think 
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now is a good time to bring up the discharge case of Arnold 
Smith. You bring it up.’? He said all right; so we went 
back in the meeting. Jim said, ‘‘We have the proposition 
here of Arnold Smith being discharged.’’ He said, ‘‘ Willie 
White, you told him to forget about it. Now I think you 
ought to put Arnold Smith back to work.’’ 

Finally they agreed to put Arnold Smith to work. 
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Q. Did the meeting then break up? A. Oh, there was a 
little talk there, we was in there, oh, close to five hours. We 
talked around there a little bit and finally Mr. Kennedy—I 
said, ‘‘Well,’’ I said, ‘‘it looks to me like this about cleans 
the slate.’’ Mr. Kennedy made the motion that the mine 
go back to work as it quit, as it stopped, in the morning. 
One of the committeemen spoke up and he said, ‘‘No,’’ he 
said, ‘‘I don’t think we can do that, because we have got to 
get a meeting of those men.’’ I said, ‘‘ Well, I don’t think 
that’s a good idea, either, because I think it’s going to be 
necessary to do some missionary work here among those 
men, and I want to have the Local committee and the 
Local Union officers try to prepare those men before they 
have the meeting, so they will accept the settlements and 
go back to work.’”’ I said, ‘‘About the earliest they could 
possibly have a meeting would be tomorrow evening,’’ 
which, as I remember, was Friday evening. As I remem- 
ber, it was Thursday when I was up there. And then I said 
the next day 





| 
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would be Saturday. And the Company agreed it would be 
all right for the men to report to work Monday morning, 
and they agreed if they needed some maintenance men to 
pump water and so forth and so on, they would furnish 
them. | 

Q. Did aayens report to you at a subsequent time con- 
cerning the men’s return to work? A. You mean after we 
was up there? 

Q. Yes. A. I was up there the next day. 

But one other thing happened, though, I believe we ought 
to mention. After we had left the office I was setting over 
across the railroad track in a car, and Mr. Kennedy came 
over and asked about a certain shuttle buggy man report- 
ing. I said, ‘‘Harry, the men claims they have two or three 

men on the panel that’s qualified to run the shuttle bugey, 
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and I am afraid if we get into that now and have him to 
report out to work we are going to get into another hole 
just like we have on Libatore.’’ He said, ‘‘ Just a minute,’’ 
and if I remember right he went back to the office and came 
back and said, ‘‘That’s all right, we will forget about it.’’ 

And then while we was in the car I told the Local Union 
officers I wanted them to circulate around through the 
town and talk to those men, and told them to tell the men 
the questions had been ironed out, they had an under- 
standing, and prepare those men that when they did get 
into a meeting they would vote 
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to return to work. I asked them if they thought it was 
necessary for me and Mr. Farley to be up there. Mr. Roy 
Bias said he didn’t think so. I said, ‘‘ Well, I am coming 
back in the morning and check on the proposition.’’ So 
the next day me and Mr. Farley went up, talked to Mr. Roy 
Bias, and I said, ‘‘ Well, how does the situation look?’’ 
‘‘Well,’’ he said, ‘‘there is some opposition, but I think I 
will be able to handle it all right.’’ I said, ‘‘Did you do any 
missionary work?’’ He said, ‘‘Yes, I done some, and 
had the rest of the Local Union officers and committeemen 
out talking to the men,’’ and he said, ‘‘I think there will 
be some opposiition, but I think they will go to work all 
right.’’ I said, ‘‘Do you think you will need me and Mr. 
Farley at the meeting?’’ He said, ‘‘No, I don’t think I 
will need you.’’ I said, ‘‘Now, if you do think you will 
need us we are perfectly willing to attend the meeting.’’ 
He said, ‘‘No, I think I will be able to handle it all right.’’ 

Q. When did the mine go back to work? A. I under- 
stood they went back to work Monday morning. 

Q. February 28th? A. I suppose that would be the date. 
I am not sure if it would be the 28th, I guess it would be. 


* * * * * 





Cross-Examination 
By Mr. Hardy: 
Q. You testified that in a work stoppage like 
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this, where the District is unable to get the Local to go back: 
to work, that you could send to the International Union 
for a commission, and that that Commission then has the' 
authority to put the mines back in operation; is that right? 
A. I don‘t think I said just thataway ; I said—I told them | 
about the International commission coming in on the Truex- | 
Trayer proposition, Acne, and United, and over at this 
place on Cold River, Marfolk. 

Q. Is that all in District 17? A. Yes, yes; and they did 
come over on it. 

Q. What is this International commission? A. Orai- 
narily it is members of the board. | 





Q. What board? A. International executive board. 


* * . * * * ™ * * * | 


Q. Where did the International executive board members 
come from on these disputes that you mentioned? A. Well, 
they was over here several times, on different occasions. 
I believe, if I remember right, in this particular case of 
Truex-Trayer mines, it was Mr. Joe Jablonski and Mr. | 
Peter Phillipi; Mr. Jablonski from Pennsylvania and Mr. | 
Phillipi from Ohio. 
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Q. Now, why didn’t you send for Jablonski and Phillipi 
in this dispute? A. That was not my job. 
Q. Weren’t you vice-president? A. Yes, but that’s the | 
duties of the president of the District, not the vice-presi- | 
dent. | 
Q. Well, why didn’t you ask Mr. Blizzard to send for | 
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them? A. Mr. Blizzard knew the situation, he had been 
advised of it. 
Q. Did Mr. Blizzard. A. And the International, I 


understood, had been advised of the situation by Mr. 
Kennedy. 

Q. Did you suggest to Mr. Blizzard that they send for 
Jablonski and Phillipi to get this mine back in operation? 
A. I did not. 

Q. Did you tell Mr. Blizzard you were absolutely unsuc- 
cessful? A. I told him what we had done, and that we had 
failed at that point. 

Q. And Mr. Blizzard told you absolutely nothing? A. 
He said, ‘‘Keep trying.”’ 


* * * * * * * * * * 
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By Mr. Johnson: 


Q. Now, upon receipt of that directive did District 17 
change its policy in any way with respect to local disputes? 


* * * * ® bal * * * * 
A. In some respects I think we did. 
By Mr. Johnson: 


Q. In what respects? A. Well, for instance they re- 
doubled their efforts in trying to get men back to work, and 
trying to keep them from coming out on strikes or lockouts 
or shutdowns, or whatever you might want to call them. 

Q. Prior to the receipt of that directive had it been the 
policy of District 17 to back local disputes? A. It had not 
been. By ‘‘local disputes,’’ what do you mean? 

Q. I mean work stoppages at the Local Union or at a 
mine, as distinguished from District-wide shutdowns or 
National shutdowns. 
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A. It had not been the policy for the District to back fsa 
strikes or shutdowns, or whatever you might term them. It 
had been the policy of the District to try to settle them i i 
line with the contract. 


* * * * 


(Thereupon the documents referred to were marked Re-| 
spondent’s Exhibits Nos. 5, 6, 7, 8 and 9, for identification. dj 


Trial Examiner: Now, Respondents have proffered Bx: 
hibits 5, 6, 7, 8 and 9. 

I understand that the Charging Parties and the General 
Counsel will stipulate as to the authenticity of the docu- | 
ments, but they have other objections they want to make. 


* * * * * * * * * * | 


| 
| 
' 
602 | 
i 
\ 
| 
| 


Trial Examiner: 


* * = * * * * ” * | 


I shall overrule the objection of the General Counsel and : 
the Charging Parties and admit in evidence Respondent’s | 
Exhibits 5, 6, 7, 8 and 9. | 


603 


(The documents heretofore marked Respondent’s Ex- ! 
hibits 5, 6, 7, 8 and 9 for identification, were received in | 
evidence.) | 


Trial Examiner: And because I feel that the documents | 
that are offered by the General Counsel might also have | 
some relevance on the question as to how these contracts | 
are to be construed, although I don’t regard the construc- | 
tion placed in those letters as conclusive by any means, I | 
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will overrule the objections of the Respondents and admit 
in evidence Charging Parties Exhibits 1 and 2. 


Mr. Boiarsky: I would like for the record to show, Mr. 
Trial Examiner, if it does not, that Respondents’ Exhibits 
5, 6, 7, 8 and 9, were offered for admission. 

Trial Examiner: I thought that it did. All right. 


* * * * * © * * 
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Trial Examiner: The hearing will be in order. You were 
to indicate which of these were District 17. 

Mr. Boiarsky: Respondent’s Exhibits 5, 6, 7, 8 and 9, 
which have been admitted in evidence: Respondent’s Ex- 
hibit Number 5 is an umpire’s decision arising under the 
1952 Agreement and rendered in District Number 6 of the 
United Mine Workers of America; Respondent’s Exhibit 
Number 7 is an umpire’s decision arising under the 1952 
Agreement in District 17, United Mine Workers of Ameri- 
ca; Respondent’s Exhibit Number 6 likewise is an umpire’s 
decision rendered in District 17, United Mine Workers of 
America; Respondent’s Exhibit Number 8 is an umpire’s 
decision rendered in District 30, United Mine Workers of 
America, which district is contiguous to District 17; and 
Respondent’s Exhibit Number 9 is an umpire’s decision 
in District 17, United Mine Workers of America; all of 
them arising under the 1952 Agreement. 


* * * * * * * 


605 
Raymond O. Lewis 
a witness called by and on behalf of Respondents, 
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Direct Examination 
By Mr. Owens: 


Q. Mr. Lewis, are you now the President of District ut 
A. Yes, sir. 


Q. How long have you been in that office? A. Since May 
1, 1955. ! 

Q. And what was your position prior to that time? A. 
Secretary-Treasurer, District 17. | 

Q. How long did you hold that office? A. Since Novem 
ber 1, 1945. 

Q. Ware you present in the morning hearing? A. This 
morning? 

Q. Yes. A. Yes, sir. | 

Q. One of the witnesses testified in regard to an Interna- 
tional commission. Did you hear that testimony? 


606 
A. Yes, sir. 

Q. Will you explain what an International commission id, 
what its function is, and how it may come into being? A. 
Do you wish me to explain just what a commission is, or 
what the functions and the rights and prerogatives of the 
International Board are in cases of this kind? 


Q. Well, let’s start with what is meant by an Taterna! 
tional Commission and what they do, and how they come 
into being, and how they are called. A. An International 
commission is usually composed of members of the Inter- 
national Executive Board of the United Mine Workers of 
America. There are a number of different types of com+ 
Missions on which those board members serve. There are 
—Perhaps I had better start at the beginning on that, if you 
don’t mind, sir. 

Q. Go right ahead. A. The International Hxomntivh 
Board is the administrative governing agency of the United 
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Mine Workers of America. The president, the vice-presi- 
dent and the secretary-treasurer of the National organiza- 
tion are the officers of the International Board. The board 
holds regular meetings twice a year and special meetings as 
called, when necessary, by the International officers, to 
transact the administrative affairs of the United Mine 
Worker’s organization. 

They have original jurisdiction in matters of disputes, or 


607 


internal disputes, or where charges are filed, or in member- 
ship cases. Between those meetings those board members 
are more or less in a suspended status. They work under 
the District president, in which they are located, when he 
has need for them, and they are subject to call by the Inter- 
national officers when they need them. 

Now, in regard to internal, the internal affairs of the 
organization, as I said they have certain matters where 
they have original jurisdiction, and they serve on those 
commissions to investigate those cases. They have no con- 
nection with contract-enforcement activities unless they are 
specifically called in to serve by the International Union. 

In a case such as this one under consideration at the 
Boone County Coal Corporation, the International Execu- 
tive Board, or board members, have no jurisdiction, nor do 
they take part in those unauthorized work stoppages unless 
they are specifically requested to do so by the International 
Union. 

The District officials are the designated representatives 
of the International Union in matters of contract enforce- 
ment within the bounds of the District to which they are 
assigned. They answer directly to the International offi- 
cers, and not to the International Executive Board. | 

Frequently in the case of wildcat or unauthorized work 
stoppages the District has used every ounce of persuasion 
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and influence, exerted every effort available to them, to get 
the men | 
608 | 

back, get the mine back into operation; and once in a while 
the time comes along when the feelings have risen so high, 
or they have reached an impasse where they can no longer 
exert any influence or persuasion on the membership to put 
the mine back into operation, they are prohibited by the 
high feelings of the men involved, mabe, from going over 
there any more; and in such cases they have a right to ask 
the International Union to assign a commission to come 
into the district on that particular case and try their luck, 
It has a psychological influence on the men. You have new 
faces, you have new arguments, you haven’t antagonized a 
lot of the men there by trying to have them return to work. 
It is new faces and new blood in the picture, new arguments. 
to present—and maybe the same arguments that have been 
presented, but presented in a different way by different 
people; and very often they can succeed where the local 
people who have worn out their welcome in that locality arg 
unable to proceed any further. 

But those commissions are assigned to the districts at tha 
request of the district officials after the district has fully— 
I don’t know what word to use there—after they have 
‘‘shot their load,’’ you might say it that way. | 

Q. Has it ever happened that if you call in too many 
commissions—— A. Yes. | 

Q. ——the men then disregard district officers and say, 
“¢Oh, 
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bring us in a commission; we are not going to pay any 
attention to you’’? A. Yes. 

Q. It sometimes has an adverse effect in getting——— A. 
It has a very adverse effect. 
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Q. Then does it become a matter of judgment or discre- 
tion on the part of the district president whether or not a 
commission will or will not help in a given situation? A. 
Yes, sir. The sending of a commission—a commission 
can’t serve—a member of the International Board cannot 
serve on a commission within the bounds of his own dis- 
trict. The result is that commissions are rather expensive 
luxuries for the National organization. If they have a 
dispute in District 17, for example, where an outside com- 
mission is required, such as happened here recently, one 
man comes from Kansas, another one comes from away up 
in eastern Pennsylvania, it costs the organization a lot of 
money, and they prefer to have the district organization do 
everything within its power before they ask for a commis- 
sion, in other words exhaust all resources of that district 
in settling the question before they call for an outside com- 
mission. It is a matter of economy in the operation of the 


organization. 


x * * 


By Mr. Owens: 


Q. Mr. Lewis, I hand you Respondent’s Exhibit Number 
1, and ask you if you recognize that document? A. Yes, sir. 

Q. Do you know anything about how that document came 
into being? A. Yes, sir. 

Q. Will you explain it, please? A. When the 1952 Agree- 
ment became effective there was a seniority provision in- 
corporated in the contract. There had never been one in 
the national agreement prior to that time, and there was— 
it was starting from scratch. There was a considerable 
amount of, or a number of different ideas as to what the 
nine provisions of that seniority agreement meant; and 
finally, about a month or a month and a half after the con- 
tract became effective the District 17 officials met with the 
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officials of the Logan Operators’ Association to see if we 
couldn’t take those sections of the contract step by step and 
come to an agreement as to the practical—or as to the in- 
terpretation of the common-sense meaning of those provi- 
sions as applied to the practical operation of a coal mine. 

We had a number of meetings, Mr. Blizzard, Mr. Payne 
and myself representing the District, with the coal opera: 
tors, various coal operators or companies—various mem- 
bers of the Logan Association, and Mr. Colley, the execu- 
tive secretary, and Mr. Foster, the president at that eat 
and on or about 
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the 1st of April 1953 we had come to an agreement as to the 
meanings and practical application of those nine provi- 
sions of the seniority agreements to the operation of a 
coal mine. | 

The nine provisions in the contract, and the national 
agreement, were fixed. Neither the Logan Operators’ As- 
sociation nor District 17 had the right to negotiate any 
interpretation, explanation or revision of the national! 
agreements. All that this agreement means is that that is: 
what we have mutually agreed upon that those nine items’ 
meant, and the position that we would take in future cases | 
dealing with seniority in the Logan field. | 

After an agreement was reached we officially transmitted | | 
this document to our local unions in the Logan field. The | 
Operators’ Association also had one printed up that they | 
sent to their member companies. They are identical except | 
for the form of printing, of course, but the wording is 
identical. 

And, if I might say so, the time spent by the Association | 
and District 17 in working the thing out has very nearly | 
resolved the question of seniority in the Logan field. | 
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Trial Examiner: You said District 17; is the Logan field 
in District 17? . 

The Witness: Yes, sir. We have three fields in District 
17, the Kanawha field, the Logan field, and the Williamson 
field. 

In the Logan field we have had probably one case on 
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seniority to 15 or 20 in the other two fields. 

Mr. Owens: We have no further questions. 

Trial Examiner: What is the name of the employers’ 
associating representing mines in the Logan field? 

The Witness: The Coal Operators’ Association of the 
Logan Field. 


* * * * * * * * 2 * 


Cross-Examination 


* * * * * * * * * * 


Q. Well, the District has no power to settle any of these 
strikes, have they? A. Yes, we settle lots of strikes, Mr. 
Hardy. 

Q. Oh. Well, I misunderstood, then. From hearing Mr. 
Farley I thought all they could use was gentle persuasion. 
Now, you 
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mean they do have some power to settle a strike? A. They 
have no more power than the district organization, no, sir. 

Q. Then they can’t take a charter away froma local? A. 
No, sir. 

Q. Can that be done by anybody? A. Yes, sir. 

Q. How? A. By the action of the International Execu- 
tive Board. 

Q. And they don’t act through International commis- 
sions, then? A. An International commission, if a question 
like that is up, an International commission will be sent out 
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by the Board to examine the situation and make their rec- 
ommendations on their findings at that particular location, 
and then after they make their recommendations it goes 
back before the entire group of the International Executive 
Board and the subject is debated and acted upon in accord- 
ance with the findings of the commission and the facts in 
the case, and very probably, usually, the representatives af 
the local union and the district. 

Q. Then there really 1 is some power behind one of dad 
International commissions, then, because they can make a 
recommendation which, if adopted by the Executive Board, 
would revoke someone’s charter? 


614 


A. Not necessarily, sir, no, sir. 

Q. Well, it could? <A. If an International commission 
is assigned to a district to settle an unauthorized work 
stoppage, their authority is definitely defined in a letter 
assigning them to that district, and if there is any further— 
they recommend back to the International at the comple- 
tion of their mission. If they should recommend back to 
the International Union that the charter of that local union 
should be rescinded, then a commission is sent out, a 
separate commission is sent out to investigate that particu- 
lar charge, and that commission comes out and reports 
their findings back to the National, and at the next regular 
meeting of the International Executive Board the matter 
is placed before them for the judgment of the group as 
a whole. 

But no one can come out and overnight revoke thel 
charter of a local union. It is a matter requiring several! 
months of time and a very close, intensive study by the’ 
International organization, and a hearing with the local! 
union involved and with the district involved. The entire! 
matter is worked out in an open meeting with all parties; 
present. 
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Q. Now, is that also true about removing any local 
officers or mine committees? A. The mine committee, un- 
der the contract a provision is made for the operators to 
appeal against the actions of a mine 
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committee, in one particular case. It has never been done, 
to my knowledge, in District 17, although it may have 
been done in other places, I can’t say. 

Q. To whom could that appeal be made? A. I am un- 
able to answer that question, sir, because, as I say, to my 
knowledge it has never been handled in District 17. 

Q. Is it covered in the constitution? A. Sir? 

Q. Is it in the contract or in the constitution? A. It is 
in the contract. If my memory serves me right I believe 
there is a provision in the contract whereby a mine com- 
mitteeman can be removed from office, providing the 
charges filed against him by the Company can be proven 
correct; and also the same thing will apply to the safety 
committee, under certain circumstances. 


* * * * * ® * * Ad 


617 
By Trial Examiner: 


Q. Are you more apt to set up a commission in a strike 
involving a large number of employees, rather than in a 
strike that might involve only a relatively small mine? 
A. It would depend entirely on the circumstances of the 
strike, Mr. Leff. Recently we had a strike involving 1800 
men in this District, and no commission was asked for, 
no commission was sent. We have had other strikes where 
as low as 15 or 20 men were involved and we have had 
commissions. It depends on the circumstances. 

Ordinarily, as I said a while ago, ordinarily the District 
does not request a commission, or the International officers 
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do not insist on a commission, until such time as the) 
resources of the District have been exhausted, the re-' 
sources of the District in regard to settling the strike. | 

Q. In other words you wouldn’t, if you feel that you 
still have control over a situation, and that through your | 
own efforts you can bring the strike to a rather quick end, | 
you wouldn’t bother to invoke the cumbersome and expen- | 
sive machinery of the International commission? A. That 
is correct, sir. 


* * * 


By Mr. Boiarsky: 


* * * * * * * & * 


Mr. Trial Examiner, this morning some question was | 
raised about the appointment of District 17’s officers. We | 
are willing to stipulate that the president, vice-president, | 
secretary-treasurer, of District 17, are appointed by the | 
International Union’s president, with the approval and | 
sanction of the International executive board, and that the | 
salary of the president of the District is paid by the Inter- | 
national Union, but that all other salaries are paid by the | 
District. | 

Trial Examiner: Will you so stipulate? 

Mr. Hardy: Yes, we will stipulate. 


* * * * * * * * * | 


Mr. Boiarsky: It is understood that that applies only as : 
to District 17. | 
Trial Examiner: Oh, I see. Why, is there a variation | 
among the districts? | 
Mr. Boiarsky: Yes, Mr. Examiner, there is a variation | 
in some districts that they call provisional districts, such | 
as District 6 in Ohio. They may appoint the president, sec- | 
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retary-treasurer, and the vice-president is elected. That 
is all determined by the membership. 

Trial Examiner: Oh, are there districts where the 
officers 


619 


are elected by the members in that district? 

Mr. Owens: Yes, it is up to the membership how their 
officers shall be elected. 

Mr. Hardy: Ob, please. 

Mr. Owens: Of course it is. In some districts they are 
all elected by the memberships; others hold a convention 
and do away with what is referred to—— 

Trial Examiner: Is that provided for in the constitution? 

Mr. Hardy: There is no stipulation that it varies from 
district to district. We may stipulate that it is up to the 
membership; not that it makes any difference. 

Mr. Owens: I might add that the constitution is set up 
by a convention of delegates representing all the members 
of the Union, and they are the ones that vote what this 
constitution is going to be and how they will set up all the 
different organizations in it, and it is not like an insurance 
business where they organize the thing and then organize 
offices and regional offices throughout the country. The 
situation is entirely in reverse, and the power comes from 
the convention, and it doesn’t come down. 

Mr. Hardy: We will agree with that. 


* % cd * * * ” cf * 


Trial Examiner: That is right. In any event, it is clear 
that as far as District 17 is concerned its officers are 
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appointed by the International, it has no separate constitu- 
tion, no separate bylaws, that the salaries of the officers of 
the District are paid by the International. 
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Mr. Owens: No, not—— 

Trial Examiner: I thought you just said that in your 
stipulation. 

Mr. Owens: The president is paid. 

Trial Examiner: Oh, the president is paid. | 

Mr. Owens: But the vice-president and secretary-treas- 
urer and all other employees are paid by the District. 


e * * om * * & % * + 
621 | 
By Mr. Boiarsky: 


Fespondent rests. 





* * * * * * cd * * + 

Randall Skiles | 
a witness called by and on behalf of the General Counsel | 
* * * * * * * * * Pa 


Direct Examination 
By Mr. Hardy: 


Q. Were you employed by Boone County Coal Corpora. 
tion on January 27, 1955. | 
622 
A. Yes. | 

Q. Did you go to work that morning? A. Yes. 

Q. When did the first shift commence work? A. It com- 
menced at fifteen to seven. 

Trial Examiner: * * * 


a * * * * * * * * * 


The Witness: I was section foreman. | 


* * * * + a * * * 8 


By Hr. Hardy: 


Q. And where were you on the morning of January 97, 
1955, at a quarter of seven, approximately? A. I was on 
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the porch of the mine office, or in the mine office, about 
that time. 

Q. Did you see Mr. Mitchell that morning? A. Yes, 
sir. 

Q. Where? A. I saw him in the office and outside. I 
saw him several times that morning. 

Q. Did you see him at any time near the bath house? A. 
Yes, sir. 

Q. What time was that? A. Oh, that was, I would say, 
ten or fifteen until seven. 

Q. Who was with him? 
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A. Well, there was several men around the bath house. 
Q. Were any officers of the Union near him? A. Yes. 
Q. Who? <A. Mr. Roy Bias and Mr. Willie White. 


a * * * * * * * * 


Q. You couldn’t hear them? A. No. 


Q. Now, did you testify how far away that porch is on 
the office from the bath house? A. I would say approxi- 
mately 150 feet. 


E. EL Greenwald 
a witness called by and on behalf of the General Counsel, 
« * * * * « « « e « 
Direct Examination 
By Mr. Hardy: 


Q. What is your position at the Boone County Coal 
Corporation? A. General manager. 

Q. How long have you been general manager? A. Since 
July of 1953. 


* * * 
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625 ! 

Q. Did you hear the accusation that you have discrimi 
nated against Negroes at your mine? A. Yes, sir. 
Q. Would you tell the Examiner just what treatment 
you have given to Negro employees and Negro members 
of the out-of-work panel? A. Actually I would say that 
probably I have leaned more in their favor than would 
normally have occurred in an operation such as we have. 
Q. How do you mean that? A. Well, to begin with, 
coming out of the North and being associated with the 
colored race ever since I first started to school, I don’t 
have a Southerner’s attitude, and I think I demonstrated 
that in approximately 1950 when I was responsible for 
setting up the first all-colored mechanical loading crew 
in Number 2 mine, over the objection of some of the other 
operating personnel who left there early in 1951. ! 





i] 
* * * * * * * * ® *' 
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Q. Well, has anyone else ever filed a grievance that you 
discriminated against a Negro? A. No, sir. 


* & * e * * * * ® */ 
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Trial Examiner: Was your attention ever drawn to the 
fact that employees at the mine, with or without justifica-' 
tion, felt that you were pursuing a program of discrimina- 
tion directed against members of the Negro race? A. No, 
the first I became aware of it, where it was brought right’ 
out in the open, I was actually aware of it, was on the 
meeting of February 24th. | 

Trial Examiner: And before that time you had no 
notice that there was even such a feeling among employees, 
even thought it was not justified? 
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The Witness: No. Actually I thought it was the re- 
verse, until the 24th. 

It had been brought to my attention in November of °53 
that the then present mine foreman had made a rather 
un—a rather—well, untimely remark. He—— 

Trial Examiner: Was that Weakley? 

The Witness: Pardon? 

Trial Examiner: What was his name, Weakley? 

The Witness: Weakley, yes. It seemed that he — Mr. 
weakley, incidentally, is a very exuberant person, and also 
extremely vociferous. 

Trial Examiner: Yes. And what was he supposed to 
have 
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said? A. Well, he had watched a fight on television, ap- 
parently, the night before, and when he showed up for work 
the next morning why he used the vernacular in referring 
to the colored contestant. 

Trial Examiner: I see. But that had occurred at least a 
year before the trouble arose with which—the trouble with 
which we are concerned? 

The Witness: That’s right. It actually, as I recall, 
occurred in November, 1953, at which time I had a conver- 
sation with him and advised him that he should be a little 
more discreet in how he handled himself, since he had mem- 
bers of both races working for him, and he certainly 
couldn’t aid labor relations by that kind of talk. 

Trial Examiner: Now, that was in November of 1953. 
When did Weakley leave your employment? 

The Witness: He left in December of 1954. 


629 


Trial Examiner: In connection with this dispute, or in 
connection with the work stoppage, had you attended any 
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other meetings with representatives of the mine committee? 
The Witness: Yes, sir, I attended a meeting on, if my' 
memory serves me correctly, February 18th, and also on 
February 19th. | 
Trial Examiner: All right, now, at those meetings of! 
February 18th and February 19th was any mention at all 
made of racial discrimination? | 
The Witness: Within the bounds of my recollection there | 
was not. The principal subject at those meetings was| 
whether we could arrive at a solution in regard to the oper- | 
ators for these 11 BU loading machines. | 
Trial Examiner: At the meeting of February 19th was | 
any mention at all made about safety at the mine? 7 
The Witness: No, sir. | 
Trial Examiner: There was some mention of it on Febru. l 
ary 24th, was there not? | 
The Witness: Yes, sir. 
Trial Examiner: What, specifically, was said at that. 
time? | 
The Witness: On the 24th? 
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Trial Examiner: Yes. | 

The Witness: Mr. Farley opened the meeting by stating | 
that the reason for the meeting was to air the situation and | 
try to arrive at some conclusion that would give a solution. | 
He stated that they had heard quite a few comments and — 
rumors and that certainly we ought to talk them out. And - 
Mr. Kennedy stated that—Well, Mr. Kennedy requested | 
that we bring them out. So Mr. Farley listed them. 3 

This may not be the specific order that they were brought | 
up in, but first of all the slate fall on Number 10 Section | 
which occurred, I believe, on January 24th; and the second : 
was the—Let’s see, there were four altogether. The fourth | 
one was racial discrimination, and the second one was the | 
hiring of men who weren’t on the panel. Oh, yes, the dis- | 
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charge of Mr. White and Mr. Smith. There were four of 
them. 

Trial Examiner: Now, was any arrangement made with 
regard to safety at that meeting of February 24th? 

The Witness: No, Mr. Bias, the president of the Local, 
stated, as soon as these four points were brought out, that 
the fall on Number 10 did not have anything to do with this 
meeting, that in his opinion the Company had been hiring 
men in violation of the contract. 

Trial Examiner: Now, did you ever give them any—did 
you give them any assurances at that time with regard to 
the question of racial discrimination? 
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The Witness: No, I think at that meeting there was 
actually no assurances given. 

Trial Examiner: Were any requested? 

The Witness: No, there wasn’t. The whole matter was 
discussed, and I think, at least in my opinion, the charge 
appeared to be so ridiculous the discussion of it just ceased. 

Trial Examiner: From the tenor of what was said did 
it appear to be a real substantial bone of contention? 

The Witness: No, I don’t think so. 

Trial Examiner: Some assurances were given, however, 
with regard to seniority, were they not? 

The Witness. Not specifically with regard to seniority. 
They were in regard to— 

Trial Examiner: I mean, rather, with regard to the 
hiring of employees in the future to operate these machines? 

The Witness: To be specific, what was stated was this: 

Mr. Farley requested that we get somebody in to train 
the men, and in the discussion of it it was brought out 
that he had the idea that we should go to the manufacturer 
and bring in one of their men. This being second-hand 
equipment, also the fact that we were within the bounds of 
an extremely—an extreme economic picture at that time at 
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the mines, and considering the length of time it would take’ 
to train an individual who was stone cold, you might say, 
on that piece of equipment, plus the fact that all our com-' 
petitors surrounding | 
632 

us had been able to go ahead and do these things, we 
rejected the thought entirely. | 
Trial Examiner: Your competitors had been able to do) 
what, train men, or go to the outside? | 
The Witness: They were permitted to go to the outside, 
and hire men when they had panels at the mine. We were 
aware of that. 
Trial Examiner: Do you know whether the District. 
permitted that? It was the local, was it not? ! 
The Witness: Different locals. The question was never! 
brought up as it was at our place. | 
I made this statement, that we had the intent of placing) 
in operation three 11 BU loading machines; they would| 
require, on a two-shift operation, a total of six operators; 
that we were hiring two men, that it wasn’t our intention | 
to hire six men and run off six 14 BU loaders, that hadn’t' 
been our policy in the past and we weren’t going to adopt 
that policy then. I made that statement on the basis of) 
what we had done in the past. The first 14 BU loading: 
machine was placed in operation at that mine in 1947. At; 
that time there wasn’t a panel, or seniority either one. In 
fact, there was a shortage of labor at the mines. I went to 
great lengths to persude an experienced 14 BU operator to 
come there from another operation, for the express pur- 
pose of placing him on the machine so that we could at the: 
same time have some of our other employees | 
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who had never been introduced to mechanical mining, be- 
come familiar with mechanical mining equipment. | 
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In fact, Mr. Willie White, at the meeting of February 
24th, plainly stated that he thought the Company had done 
a good job of mechanizing the mines without running off 
the old employees. 

Trial Examiner: What I am trying to get at is this: I am 
trying to find out what the principal bone of contention, or 
principal issue in controversy appeared to be at that time. 

When you made these assurances as to what you would 
do, with regard to what you intended to do with regard to 
additional machine loaders that were to be hired to run the 
11 BU’s, did you do that with the intent of, or at least hope 
that it would help bring about an adjustment of the existing 
dispute? 

The Witness: Well, certainly when that statement was 
made we hoped that the statement would be looked upon 
by the members of the Local there with some pleasure, at 
least, as our intentions were right. 

Trial Examiner: Did you consider that the major differ- 
ence between you and the Mine Workers? 

The Witness: Yes, absolutely, because we had been into 
this problem since early October. We had worked con- 
tinuously at trying to solve it, and, incidentally, at great 
expense to the Company. Time and again I called on the 
operating personnel at the mine to continually meet with 
the members of 
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the Local mine committee to try to arrive at a solution; and 
for many months we suffered, simply because we didn’t 
take advantage of our contractual prerogative in going out 
and hiring men that they couldn’t supply. 


e e 2 es * * * 2 * * 
Cross-Examination 
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Q. Do any of your foremen or men that work under you 
have the Southern attitude? A. Quite a few of our em- 
ployees do, yes, sir, both exempt and UMW. | 
* * * * * * * * * * 

Q. So that some of your foremen do have the Southern 
attitude? A. I would say yes, sir. 

Q. What do you mean by that? A. By the Sonthens 
attitude—— | 

Q. You mean by that that they would isoriniuntl 
against the 
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Negro in certain cases, don’t you? A. No, not to that 
extreme point. I would say that they had the Southerner’s 
approach to the position of the colored person. | 

Q. What is that? | 


* * * * * * * * * ® 


A. The Southern attitude, in my opinion, is the attitude 

wherein the person involved tries to place the members of 

the colored race in a position somewhat subservient to 

them. | 
Trial Examiner: Reflected in an industrial plant it would 

mean that Negro would be given the more menial jobs; 

is that correct? | 
The Witness: Yes. 


By Mr. Owens: 


Q. Do you think that that attitude is the reason why your 
employees, or employees of Boone County, felt that they 
were being discriminated against in the mine? A. No, I 
do not. 
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Q. They told you on February 24th that they did have 
that attitude, didn’t they? A. That’s true, they told me 
that, but I do not think that the reason you are staing was 
the reason they had that attitude. 

Q. Why do you think they had that attitude? <A. I think 
they came to false conclusions from what had occurred 
through economic necessity at our plant. 

Trial Examiner: Like what, for example? What had 
occurred ? 

The Witness: We had to mechanize in a hurry, when 
economic conditions were bad. A great percentage of the 
colored people at the operation at that time were hand load- 
ers. I would say a larger percentage of them were in- 
capable of assimilating the technique of operation of 
mechanical equipment. In the direction of the working 
force, their employment was continued on in the tasks that 
they were able to do the best 
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job at. Unfortunately, in the process of mechanizing, 
those are the jobs that disappeared. It was entirely a 
matter of economics and not one of discrimination. 


* * * * * * * ® * % 


Trial Examiner: Well, when you mechanized your mine, 
did you upgrade, or did you put certain employees who had 
not worked on mechanical equipment before, into positions 
where they were now required to work on mechanical 
equipment? 

The Witness: In upgrading our mine, or in mechanizing 
the mine, actually the first mechanization occurred in about 
1948. We approached the problem from the best manage- 
ment standpoint, in that we procured from the outside 
capable operators. We then permitted the men that had 
worked at the mine to help those operators so that they, 
in the process of earning the wages we were paying them, 
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at the same time became familiar with what was going on. 
By that way we were able to keep a reasonable supply of 
mechanical mining men among our old employees. ! 
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Trial Examiner: Did I correctly understand you to say 
before that in the direction of the work force you felt that 
the Negroes were not adaptable to certain tasks? Did you 
say that, or did I misunderstand you? 

The Witness: I said that a certain large percentage of 
them weren’t. The reason | 

Trial Examiner: Did that reflect itself in any manner in 
the opportunities you gave them to work on Sa 
equipment? 

The Witness: I don’t think so, because, see, those mines 
are quite old, by means of production by hand loading 
methods, and we had a very stable colored force with us 
that stayed there for years and years, so as a result a 
majority of our colored people were getting along in years. 
Now, it is common knowledge that a younger man will learn 
to operate a piece of machinery much faster than an older 
man; and since the majority of the colored boys were quite’ 
along in years it was pretty hard to state that they were in 
a position to pick it up like some of the younger boys were:! 


* a Pn * * * * * & * | 
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Trial Examiner: I hope you continue to bear in mind that 
the important issue here is not whether the Company in! 
fact discriminated, but whether the belief that the Company 
engaged in discrimination was one of the causes for the: 
work stoppage. That’s all we are really concerned with’ 
here. I don’t want to try any FEPC case here. 





* * * * * * * * * * | 
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Q. Were you satisfied with the safety conditions in your 
mine during the fall of 54 and January, 55? A. No coal 
operator is ever satisfied with the safety 


651 
conditions in his mine. 

Q. You were dissatisfied, as a matter of fact, weren’t 
you? A. No, sir. 

Q. How did you feel about it? A. I felt improvements 
could be made. 

Q. You felt that there were too many safety violations? 
A. On the September inspection of the—September, 54 
inspection of the federal—by the federal inspector, al- 
though there had been a continued decrease in the number 
of violations I was still not satisfied, and I won’t be satis- 
fied until I see a 100 percent report. 

Q. You were not satisfied, you were not satisfied with 
your progress that you had been making? A. At that time 
I was not satisfied with the progress. 

Q. Do you admit that there had been violations of the 
safety code during that time that had not been corrected? 

Trial Examiner: During what time? 

Mr. Owens: The period in the fall of ’54 and January 
of 55. 

A. Yes, sir, according to the federal inspection report there 
was. 


% * * * * * * * * * 
652 
Richard Charles Mitchell, Jr. 
* % * * * * * * * * 
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Direct Examination 
By Mr. Hardy: 


* * * * * * * * * ‘es 


| 

Q. On the day of the strike did you go to Miflin Hill? A. 
Yes, sir. | 

Q. Did you see Willie White there? A. Yes, sir. | 

Q. Did you see Arnold Smith? <A. Yes, sir. | 

Q. Did you have a conversation with Arnold Smith? A. 
Yes, sir. 

Q. Where was Willie White at the time? A. Siting i in 
a car. 

Q. And where was Arnold Smith? A. When I got tb 
Miflin and parked the jeep Mr. Smith was coming up the 
railroad, or up the tram road, track, from the vicinity of 
a telephone. 

Q. And then what happened? A. I asked Mr. suit 
what he was doing over there, and he said he come over to 
get these men out of the mine; and he walked past me and 
opened the car door and said, ‘‘I got them, | 
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buddy.’’ And I told him to wait just a minute, I wanted t 
talk to him. And then I wrote out a discharge slip. 


* * * * ™ * * * * * 
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| 
| 
| 
| 


By Mr. Hardy: 


Q. Well, he opened the car door. What did he say? A. 
When Mr. Smith opened the door he said, ‘I got them, 
buddy,’’ and I told him to wait a minute, I wanted to talk! 
to him. And he started the car, and I told Willie to come} 


over, said, ‘‘I have got something for you,’’ and he said’ 
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‘*What for?’’ and I wrote out a discharge slip for interfer- 
ing with the operation of the mine, and gave one to Smith 
and one to Willie. 

Trial Examiner: Was Smith an official of the Union at 
that time? 

The Witness: No, sir. 


Harry E. Davis 
a witness called by and on behalf of the Charging Parties, 


* * * * * * » * oe * 
Direct Examination 
By Mr. Johnson: 


* * * * 5 * * * * 


Q. And what was your position in January and February 


of 1955? 
662 


A. General superintendent. 

Q. Now, at any time did you tell Mr. Willie White that 
the Company intended to shut down its mine, or any part 
of it? A. Miflin, or Davis Branch. 

Q. Did you ever tell Mr. Willie White that the Company 
intended to shut down any of its mines or any part thereof? 
A. Not to my knowledge, other than Miflin, where we were 
fetching the machinery off to put in another mine. 

Q. What did you tell Mr. White with respect to the Miflin 
mine? A. Asked him for men to help get that machinery 
out so we could run it through the shop and have it ready 
when we started to work. 

Q. Did you say anything to Mr. White about removing 
the rails? A. No rails; they are still in there. I never 
mentioned any rails, just the machinery. 


324 





| 
(662, 663, 665, 666) 


Q. Was anything said about abandoning or closing any 
part of the mine because of this work stoppage? A. Not 
to my knowledge. | 


* ® * & * = 
Cross-Examination ! 
By Mr. Boiarsky: 


Q. Did you mention to Mr. White anything about palling 
any of the equipment? A. Yes, the machinery, the shuttle 
buggies, and material like that. | 

663 | 

Q. Did you tell him on that occasion that you had 
drained the water from the boilers? A. Drained the water 
from the boilers? 

Q. From the tipple? A. Well, we had already arsine 
that. That was drained before. That was drained when 
we started out, in order to keep from having to have a man 
in there firing it. That was drained when the strike started, 
That’s a heating plant in the tipple, that’s all it is. 


* * * * * * * * 
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Mr. Hardy: General Counsel rests. 


| 
| 
1 
| 
| 


666 


Trial Examiner: The hearing will come to order. 

I just want a brief outline of your position. You can 
elaborate on it. I expect that you will elaborate upon it i in 
the brief that you later file. 

Mr. Hardy: That’s right, General Counsel will file a brief. | 

Trial Examiner: I just want to know the general theory 
of your case. Can you indicate it to me now? 

Mr. Hardy: Well, throughout this hearing the Examiner 


| 
* * * t * * * * % ve 
| 
' 
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has used the appellation a two-pronged theory, and I will 
adopt that. I believe we have, in that the General Counsel’s 
theory was, First, that there was not a good-faith—not 
good faith in the bargaining position of the Respondent, in 
that they have in their contract what amounts to a no-strike 
clause, and that by going out on strike—— 

Trial Examiner: Let me interrupt you. You say, I take 
it, that it makes no difference whether that’s a no-strike 
clause that would be enforceable in a court of law, or simply 
a commitment, even though not enforceable in a court of 
law, to follow a grievance procedure instead of striking? 

Mr. Hardy: That’s right, it is a failure to use good-faith 
bargaining. 
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Trial Examiner: You say it is a failure to follow a 
grievance procedure, that striking instead of going through 
a grievance procedure, or striking when a grievance pro- 


cedure is available is itself a refusal to bargain; is that 
your position? 

Mr. Hardy: Particularly in this case, where they use 
the word ‘‘integrity’’. 

Trial Examiner: Yes. 

Mr. Hardy: Perhaps you could have a grievance pro- 
cedure and it would be up to the parties if they wanted 
to use it, it is available, but here it is compulsory. 

Trial Examiner: The Board has never held, as yet, that 
to strike in a situation of this kind is a refusal to bargain. 
The furthest the Board has gone, as I remember the cases, 
is to say that a strike in this situation is an unprotected 
concerted activity. 

Mr. Hardy: That’s true. 

Trial Examiner: What bar is there in the Act to say 
that this is an unfair labor practice in addition to being 
an unprotected concerted activity? 
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Mr. Hardy: Well, I believe that the definition of collee- 
tive bargaining is enough, in Section 8 (d). 

Trial Examiner: Well, don’t we just have here, at most, 
a breach of contract? 

Mr. Hardy: No, not at most. We do have a breach of 
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contract, but under all the circumstances it is also a failure 
to bargain in good faith. 

Trial Examiner: Even though I were to find on tha 
basis of the record that the Union never refused to meet; 
and confer with the parties? 

Mr. Hardy: I think that you would have to find that’ 
they have met and conferred, I suppose what they call’ 
conferring, meeting, setting down and discussing it, al- 
though I don’t believe it was in good faith, because they, 
were on strike. 

Trial Examiner: Well, can’t you meet and discuss in 
good faith even while you are putting pressure on your) 
adversary, economic pressure? 

Mr. Hardy: You can unless you have a no-strike clause. | 
In this situation they had what amounted to a no-strike | 
clause. : 

Trial Examiner: The only difference that would exist. 
if you have a no-strike clause is in one case you have a) 
breach of contract, in the other case you don’t; so doesn’t | 
it really boil down to the question of whether a strike that’s | 
in breach of contract is an unfair labor practice? : 

Mr. Hardy: Well, I think it could be a strike for other 
purposes, which may be only a breach of contract, I don’t, 
know; but that isn’t the circumstance here. 

Trial Examiner: I would take it you would concede that | | 
in the absence of a contractual restriction a Union would | 
not be engaging in a refusal to bargain merely because it | 
strikes. | 











| 
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Take a typical situation: The parties are negotiating at 
the end of a contract term, just after the term has expired, 
and the Union prefers to negotiate while the heat is on, so 
it says, ‘‘We will pull a strike first, and we’ll negotiate 
later, or we will negotiate during the strike, because then 
we will get the best terms out of the employer.’’ The mere 
fact that the union was striking in that situation would not 
be inconsistent with the fulfillment of its obligation to 
bargain. 

Mr. Hardy: That’s right. 

Trial Examiner: The only difference between that situa- 
tion and the present one is here we have a strike in breach 
of contract, so doesn’t your argument really boil down to 
this: That a breach-of-contract strike in a bargaining situa- 
tion is a refusal to bargain? 

Mr. Hardy: That’s right. 


* * # * 
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Trial Examiner: Well, do you think there was any 
obligation to—on the district and International here to 
affirmatively step in and put an end to the strike, with the 
consequence that if they did not they would become jointly 
responsible for the strike along with the Local? 

Mr. Hardy: I think they contracted to do so. If the word 
‘‘integrity’’ means anything, it must mean a reasonable 
effort to stop the strike, and they made no effort. The evi- 
dence shows that no effort was made at all. 

Trial Examiner: Well, the testimony of the Respondent’s 
witnesses, if credited, would indicate that they did make an 
effort. What evidence do you have to the contrary? 

Mr. Hardy: Well, that the only time they called a meeting 
the strike ended. In other words, they did— 
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Mr. Boiarsky: Now, Mr. Examiner, the Respondents. 
move that paragraphs 4, and each subparagraph there- 
under, and paragraph 5, with each subparagraph there- 
under, be stricken from the Complaint. 


Trial Examiner: Be stricken from the Complaint? 

Mr. Boiarsky: Be stricken from the Complaint. 

Trial Examiner: On what grounds? | 
Mr. Boiarsky: On the grounds, that in the first pisos. 
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there is no showing that, under the evidence in this case, | 
that there has been any violation of the matters set up in| 
either of the paragraphs and subparagraps. 
Trial Examiner: If your motion is to strike the allega-| 
tions from the Complaint, the motion is denied, because | 
that’s no reason to strike the allegations from the Com-. 
plaint. | 
If your motion is to dismiss the allegations for failure | 
or proof, I reserve judgment on the motion. | 
Mr. Boiarsky: I am coming to that next. | 
Trial Examiner: Oh, you are just making a motion to 
strike, first? : 
Mr. Boiarsky: Yes. 
Trial Examiner: That motion is denied. | 
Mr. Boiarsky: I next make a motion to strike each of 
paragraphs 4 and 5, with each of the subparagraphs in each | 
paragraph. | 
Trial Examiner: I don’t understand. On what basis do | 
you ask me to strike allegations of the Complaint, unless | 
the allegations are irrelevant? And such a motion should | 
be made at the beginning of the case. 
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Mr. Boiarsky: Will you read that back to me, my last 
motion? I may have misstated it. 


(Motion read.) 


Mr. Boiarsky: Respondents now move to dismiss the 
Complaint as to Respondents, and each of them, and that all 
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the allegations as contained in said Complaint be stricken. 

Trial Examiner: Be dismissed, or stricken? 

Mr. Boiarsky: We ask that the Complaint against each 
be dismissed. 

Trial Examiner: On the motion to dismiss the Complaint 
for insufficiency of proof, the ruling is reserved. 

Mr. Boiarsky: I also move that the Trial Examiner strike 
all of the evidence introduced by the General Counsel and 
by the Charging Parties. 

Trial Examiner: That motion is denied. 

Off the record.) 


(Discussion off the record.) 


Trial Examiner: On the record. 

Mr. Boiarsky : Respondents, and each of them, now renew 
their motion made at the conclusion of the evidence offered 
by General Counsel and the Charging Parties, and also 
move that the Complaint be dismissed as to Respondents 
and each of them. 

Trial Examiner: Decision reserved. 

There being nothing further, the hearing is now closed. 
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General Counsel’s Exhibit No. 1-B 


UNITED STATES OF AMERICA | 
NATIONAL LABOR RELATIONS BOARD | 


CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS | 


Pursuant to Section 10(b) of the Labor Management 
Relations Act 1947, the undersigned hereby charge that 
International Union, United Mine Workers of America at 
Washington, D. C., District 17 United Mine Workers of 
America, Charleston, West Virginia, and Local Union No. 
2935 United Mine Workers of America, Sharples, West 
Virginia have engaged in and are engaging in unfair labor 
practices within the meaning of Section 8(b) subsection 3, 
and Section 8(d) of said Act, in that: 

The employer named below is a corporation producing 
bituminous coal at the plant named below and production 
employees at such mine are members of said Local Union 
of said United Mine Workers of America. Said employer 
and said Union are parties to the National Bituminous Coal 
Wage Agreement of 1950, as amended. On January 27, 
1955, said union refused to bargain collectively with said 
employer, and said employees and said union struck and 
stopped work, without any notice, because of a dispute and 
demand arising in connection with said wage agreement or 
work thereunder, and attempted to modify said agreement. 
Notice of said strike was promptly given by said employer 
to said United Mine Workers of America, to said District 
17, and to said Local Union, and said employer requested 
that the strike and work stoppage be ended, and that any 
dispute or demand be settled by and under the collective 
bargaining machinery provided by said wage agreement, 
which offer was refused and said strike continued. | 

The undersigned further charge that said unfair labor 
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practices are unfair labor practices affecting commerce 
within the meaning of said Act. 

Name of employer: Boone County Coal derssenien, a 
corporation. 

Location of plant involved: Sharples, West Virginia. 

Employing approximately 275 workers. 

Nature of business: Production of bituminous coal. 


Boone County Coat Corporation, 
A Corporation 


KanawHa Coat Operators’ ASSOCIATION 
1307 Kanawha Valley Building 
Charleston, West Virginia 
Telephone 23-195 


By Harry G. Kennepy 


Subscribed and sworn to before me this 10th day of 
February, 1955, at Charleston, West Virginia, as true to 
the best of deponent’s knowledge, information and belief. 


My commission expires May 1, 1957 
W. L. Horrman 
Notary Public 


Kanawha County, West Virginia 
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General Counsel’s Exhibit No. 1-C 
COMPLAINT 


It having been charged by Boone County Coal Corpo- 
ration (herein sometimes called ‘‘Boone’’) and Kanawha 
Coal Operators’ Association (herein sometimes called 
‘‘Association’’) that International Union, United Mine 
Workers of America; District 17 United Mine Workers of 
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America; and Local Union No. 2935 United Mine Workers 
of America (herein sometimes collectively called ‘‘Re- 
spondents’’) have engaged in, and are now engaging in 
certain unfair labor practices affecting commerce as 
defined in the National Labor Relations Act (61 Stat. 136) 
as amended (29 USC See. 141, et seq.), (1952 Ed.), (here- 
inafter sometimes called the ‘‘Act’’), the General Counsél 
of the National Labor Relations Board (hereinafter somé- 
times called the ‘‘Board’’), on behalf of the Board, by the 
Regional Director of the Ninth Region of the Board, desig- 
nated by the Board’s Rules and Regulations, Series 6, as 
amended, Section 102.15, hereby issues this Complaint 
and alleges as follows: ! 

1. Respondents are now and have been at all times 
material hereto labor organizations within the ——_ 
of Sections 2 (5), 8 (b) and (d) of the Act. 

2. District President William Blizzard, Chief District 
Field Representative James Farley, District Representa- 
tive Payne, District Representative Cassell, Local Presi- 
dent Roy Bias, Local Panel Custodian | 
| 
Emmet Hash, Local Committeeman Austin Dawson, Local 
Committeeman Henry Harris, Local Committeeman Wil! 
liam McKinley Blankenship and Local Committeeman 
Willie White are now and have been at all times mate; 
rial hereto agents of Respondents in respect to the acts 
and conduct committed by them as described hereinafter, 


3. (a) Boone is a West Virginia corporation engaged 
in the mining, treating and distribution of bituminous coal 
at its mining facility near Sharples, West Virginia, where 
it also maintains its principal office. During 1954, Boone’s 
sales of bituminous coal exceeded $2,000,000, over 90 per- 
cent of which in value was shipped to points located out- 
side the State of West Virginia. 


333 








(722. 723) 


(b) Association is, and has been at all times material 
hereto, a voluntary unincorporated association, composed 
of employers (including Boone) owning and operating 
bituminous coal mining facilities in the State of West 
Virginia, the Association having as one of its purposes and 
activities the conduct of labor negotiations on behalf of 
its members (including Boone) with Respondents. 


(c) Boone and Association are and have been at all 
times material hereto engaged in commerce within the 
meaning of Section 2 (6) and (7) of the Act. 


(d) Boone and Association are and have been at all 
times material hereto employers within the meaning of 
Sections 2 (2) and 8 (b) (3) and (d) of the Act. 


(e) All employees employed in bituminous coal mining 
facilities by employers represented by operators signa- 
tory (hereinafter sometimes called ‘‘Operators’’) to ‘‘Na- 
tional Bituminous Coal Wage Agreement of 1950 as 
Amended September 29, 1952,’’ (hereinafter sometimes 
ealled ‘‘1952 Agreement’’), excluding office clerical em- 
ployees, guards, watchmen, technical employees, profes- 
sional employees and supervisors as defined in the Act, 
constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9 (b) of the Act. 


(f) During the past six years, and at all times mate- 
rial hereto, a maojrity of the employees in the unit 
described above in subparagraph (e) above have selected 
and now select International Union, 
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United Mine Workers of America as their exclusive bar- 
gaining representative within the meaning of Section 9 (a) 
and (b) of the Act. 


(g) During the past six years, and at all times mate- 
rial hereto Operators (including Boone and Association) 
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have recognized International Union, United Mine Workers 
of America as the exclusive bargaining representative of 
their employees in the unit described in subparagraph (e) 
above and, pursuant to collective bargaining on a multi- 
employer basis, have entered into collective barg gaining 
agreements with International Union, United Mine Work- 
ers of America, covering the wages, hours, and other terms 
and conditions of employment of the aforesaid employees, 
said agreements having been arrived at through negoti- 
ations conducted between International Union, United 
Mine Workers of America, acting on behalf of the em- 
ployees described in subparagraph (e) above, and repre- 
sentatives of Operators (including Boone and BSSOCIE- 
tion). 


4. (a) The 1952 Agreement contained a detailed pro- 
cedure for the channelization and settlement of differences 
between Respondents and Operators as to | 





(1) The meaning and applications of the provisions 
of the 1952 Agreement: | 

(2) Differences about matters not specifically men- 
tioned in the 1952 Agreement; 

(3) The rise of local trouble of any kind at a mining 
facility; and | 

(4) Grievances under the seniority arrangements; : 


and further provided that Respondents and Operators 
would maintain the integrity of the 1952 Agreement and 
that all disputes and claims not settled by agreement 
would be settled by the machinery provided in the ‘‘Settle+ 
ment of Local and District Disputes’’ section of the 1952 
Agreement; and further provided that the purpose of th 
1952 Agreement was to provide for the settlement of al ne 
disputes and claims between Respondent’s and Operators 
through the detailed procedure of the 1952 Agreement 
without recourse to the courts. 


1 
| 
| 
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(b) The aforesaid ‘‘Settlement of Local and District 
Disputes’’ section of the 1952 Agreement provided for a 
detailed procedure of several steps culminating in a re- 
ferral of the difference, dispute, claim or grievance to an 
Umpire whose decision would be final. 


(c) During the months of November and December, 
1954, and January, 1955, a difference existed between 
Respondents and Operators at the Boone mine, previously 
referred to in paragraph 3, subparagraph (a), above, con- 
cerning the employment of a coal loading machine opera- 
tor. The demands of Respondents concerning the afore- 
said difference were inconsistent with the terms of the 
1952 Agreement, particularly paragraph 5 of the ‘‘Senior- 
ity’’ provisions thereof. 


(d) Operators requested Respondents to process the dif- 
ference hereinabove described through the detailed pro- 
cedure established in the ‘‘Settlement of Local and Dis- 
trict Disputes’’ section of the 1952 Agreement, and as 
particularly required by paragraph 8 of the ‘‘Seniority’’ 
provisions of the 1952 Agreement. 


(e) On January 27, 1955, Respondents, by and through 
their officers and agents heretofore named in Paragraph 2 
above, called a strike of the employees at the aforesaid 
Boone mine to enforce their demands in respect to the 
difference referrd to in subparagraph (c) above and the 
employees thereupon went on strike. 


(f) Respondents, by calling and thereby causing the 
employees of the aforesaid Boone mine to go on strike as 
set out in subparagraph (e) above, failed to exhaust the 
detailed procedure set out in the ‘‘Settlement of Local 
and District Disputes’’ section of the 1952 Agreement then 
in effect, and by such acts and conduct Respondents were 
in derogation of their contractual responsibilities and 
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such acts and conduct of Respondent were abortive ‘of the 
collective bargaining processes which the Act was intended 
to encourage, and thereby Respondents refused to meet 
with Operators and confer in good faith with respect to the 
difference existing between Respondents and Operators as 
set out heretofore in subparagraph (c) above. 





(g) Respondents, by calling and going on strike as set 
out in subparagraph (e) above, attempted to modify the 
‘‘Seniority’’ provisions | 
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of the 1952 Agreement, and failed at any time from Sep- 
tember 29, 1952 to January 27, 1955: | 


(1) To serve a written notice upon any representa- 
tive of Operators (including Boone and Associa-' 
tion) that Respondents proposed to modify the’ 
‘*Seniority’’ provisions of the 1952 Agreement. | 

(2) To meet and confer with Operators (including | 

Boone and Association) for the purpose of nego- | 

tiating the proposed modification of the ‘‘Senior-: 

ity’’ provisions of the 1952 Agreement. | 

To notify the Federal Mediation and Conciliation | 

Service and simultaneously therewith any State | 

of West Virginia agency established to mediate | 

and conciliate labor disputes, of the existence of | 

a dispute concerning Respondents’ proposed mod- | 

ification of the ‘‘Seniority’’? provisions of the | 

1952 Agreement. | 





(3 


— 





5. (a) Respondents, by their acts and conduct described |; 
above in Paragraph 4, occurring in connection with the | 
business activities of Boone and Association described in | 
Paragraph 3 above, have engaged in and are now engag- | 
ing in, unfair labor practices within the meaning of Sec- | 
tion 8 (b) (3) and (d) of the Act. 
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(b) The activities of Respondents described above in 
Paragraph 4, occurring in connection with the business 
activities of Boone and Association described in Para- 
graph 3 above, have a close, intimate and substantial 
relationship to trade, traffic and commerce among the 
several states of the United States and tend to lead to 
labor disputes burdening and obstructing commerce and 
the free flow of commerce. 


(c) The acts and conduct of Respondents described 
hereinabove constitute unfair labor practices affecting 
commerce within the meaning of 


726 
Section 8 (b) (3) and (d) and Section 2 (6) and (7) of 
the Act. 


_— 


736 
General Counsel’s Exhibit No. 1-J 


ANSWER OF ResponpEeNT, Locan Union No. 2935 Unitep 
Mine Workers oF AMERICA 


Now comes Respondent, Local Union No. 2935 United 
Mine Workers of America (herein called ‘‘Local Union’’), 
one of the respondents in the above-entitled case, and for 
answer to the Complaint issued herein, respectfully shows 
and avers: 

First DEFENSE 


The Complaint herein fails to state a claim against 
Respondent Local Union upon which relief can be granted. 


Seconp DrEFENSE 


1. Respondent Local Union admits the averments of 
paragraph 1. of the Complaint. 


2. Respondent Local Union denies the averments of 
paragraph 2. of the Complaint. Further answering said 
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paragraph, Respondent Local Union avers that at all times 
mentioned in said Complaint which are prior to May i, 
1955, William Blizzard and Charles Payne were President 
and Vice-President, respectively, of District 17, but are 
not now such officers; that at all times ! 
737 | 

mentioned in said Complaint James Farley and Bert Castle 
were (and now are) field representatives of District 17; 
that at all times material to said Complaint, Roy Bias 
was President of said Local Union No. 2935, but is now 
Vice-President of said Local Union, and during the period 
November, 1954, through February, 1955, Emmet Hash 
was (but is not now) Local Panel Custodian of said Local 
Union No. 2935, Austin Dawson and Henry Harris were 
(but no longer are) members of the Mine Committee at 
the mine of Boone County Coal Corporation, one of the 
charging parties, and herein called ‘‘Boone’’ or ‘‘Km- 
ployer,’’ and Willie White was (and now is) a membet 
of said Mine Committee, and during a portion of sai 

period William McKinley Blankenship was (but is not 
now) a member of said Mine Committee, which indi+ 
viduals were selected as members of the Mine Committee 
by employees of Boone who were mine workers at said mine; 
pursuant to the provisions of the National Bituminous 
Coal Wage Agreement of 1950, as Amended September 29, 
1952 (herein called ‘‘1952 Agreement’’). 


3. (a) Rspondent Local Union admits the avermenta 
contained in the first sentence of paragraph 3., subpara- 
graph (a), of the Complaint, but says that it is without 
knowledge or information sufficient to form a belief as 
to the truth of the averments set forth in the pccond 
sentence of said subparagraph. 


(b) Respondent Local Union admits the averments of 
paragraph 3., subparagraph (b), of the Complaint, except, 
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that it denies the averment therein that ‘‘the Association 
having as one of its purposes and activities the conduct 
of labor negotiations on behalf of its members (including 
Boone) with Respondents’’. 


(c) Respondent Local Union admits the averments of 
paragraph 3., subparagraph (c), of the Complaint as they 
relate to Boone, but says that it is without knowledge or 
information sufficient to form a belief as to the truth of the 
averments set forth in said subparagraph as they relate 
to Kanawha Coal Operators’ Association (herein called 
‘‘ Association’’). 


(d) Respondent Local Union admits the averments con- 
tained in paragraph 3., subparagraph (d), of the Com- 
plaint as they relate to Boone, but denies such averments 
as they relate to Association. 
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(e) Respondent Local Union denies the averments of 
paragraph 3., subparagraph (e), of the Complaint. 


(f{) Respondent denies the averments of paragraph 3., 
subparagraph (f), of the Complaint and says that at all 
times mentioned in said subparagraph all of the em- 
ployees enumerated in paragraph 3., subparagraph (e), 
with the exception of the exclusions therein set forth, have 
designated International Union, United Mine Workers of 
America, one of the Respondents named in said case, and 
herein called ‘‘UMWA’’, as their representative for the 
purpose of collective bargaining with all coal mine oper- 
ators signatory to the 1952 Agreement, and that at all 
times mentioned in said subparagraph (f), the UMWA 
has been, and now is, the exclusive representative for the 
purpose of collective bargaining of all employees of said 
coal mine operators within the meaning of Section 9(a) 
and (b) of the National Labor Relations Act (herein 
called the ‘‘ Act’’). 
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(g) Respondent Local Union denies the averments con- 
tained in paragraph 3., subparagraph (g), of the Com- 
plaint. 

4. (a) Respondent Local Union denies the averments 
contained in paragraph 4., subparagraph (a), of the Com- 
plaint. | 

Further answering said subparagraph, Respondent 
Local Union admits that the 1952 Agreement contained 
a detailed procedure for the channelization and settlement 
of differences as to the items listed in said subparagraph 
as (1), (2), (3) and (4), but denies that said Agreement 
contained a detailed procedure for the channelization and 
settlement of differences ‘‘between Respondents and Oper- 
ators’? and aver that the 1952 Agreement provided a 


follows: | 





‘‘SerrLEMENT oF Locan anp Disraicr Disputes _ 

‘‘Should differences arise between the Mine Work- 
ers and the Operators as to the meaning and appli- 
cation of the provisions of this Agreement, or should 
differences arise about matters not specifically men- 
tioned in this Agreement, or should any local trouble 
of any kind arise at the mine, an earnest effort shall 
be made to settle such differences immediately: 

‘‘1, Between the aggrieved party and the mine 
management. 

‘2. Through the management of the mine and the 
Mine Committee. 


739 


‘¢3. Through District representatives of the United 
Mine Workers of America and a commisioner repre- 
sentative (where employed) of the coal company. 

‘‘4. By a board consisting of four members, two 
of whom shall be designated by the Mine Workers and 
two by the Operators. 

‘¢5. Should the board fail to agree the matter shall, 
within thirty (30) days after decision by the board, 

| 
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be referred to an umpire to be mutually agreed upon 
by the Operator or Operators affected and by the duly 
designated representatives of the United Mine Work- 
ers of America, and the umpire so agreed upon shall 
expeditiously and without delay decide said case. The 
decision of the umpire shall be final. Expenses and 
salary incident to the services of an umpire shall be 
paid equally by the Operator or Operators affected 
and by the Mine Workers. 


‘A decision reached at any stage of the proceed- 
ings above outlined shall be binding on both parties 
hereto and shall not be subject to reopening by any 
other party or branch of either association except by 
mutual agreement.’’ 


Further answering said subparagraph, Respondent 
Local Union denies the averment contained therein that 
the 1952 Agreement ‘‘further provided that Respondents 
and Operators would maintain the integrity of the 1952 


Agreement’’ and avers that said Agreement provided only 
that ‘‘the United Mine Workers of America and the Oper- 
ators agree and affirm that they will maintain the integrity 
of this contract’’, and that said Agreement contained no 
agreement on the part of said Local Union that it would 
maintain the integrity of the 1952 Agreement. 


Further answering said subparagraph, Respondent 
Local Union avers that while they admit that the 1952 
Agreement recited that all disputes and claims not settled 
by agreement would be settled by the machinery provided 
in the ‘‘Settlement of Local and District Disputes’’ sec- 
tion of the 1952 Agreement, Respondent Local Union avers 
that the averments of said subparagraph of the Complaint 
are incomplete in that the Agreement also provided that 
if such disputes and claims were national in character 
they shall be settled by free collective bargaining as here- 
tofore practiced in the industry. 
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Further answering said subparagraph, © Respondent 
Local Union denies the averments thereof that ‘‘the pur+ 
pose of the 1952 Agreement was to provide for the settle- 
. ment of all disputes and claims between Respondents and 
Operators through the detailed procedure of the 1952 
Agreement without recourse to the courts’’ but avers that 
the Agreement provided that 





| 
‘¢ |. all disputes and claims which are not set; 
tled by agreement shall be settled by the machinery 
provided in the ‘Settlement of Local and District Dis- 
putes’ section of this Agreement unless national i 
character in which event the parties shall settle such 
disputes by free collective bargaining as heretofore 
practiced in the industry, it being the purpose of this 
provision to provide for the settlement of all such 
disputes and claims through the machinery in this 
contract provided and ae collective bargaining with- 
out recourse to the courts”’ 


and that both Boone and Association, by filing the dicta 
referred to in the Complaint, violated, and are now in 
violation, of said provisions of the 1952 Agreement. | 


(b) Answering the Complaint’s paragraph 4., subpara- 
graph (b), Respondent Local Union admits the averment 
thereof, but avers that the dispute was settled as herein- 
after stated and there was no necessity for a referral 
thereof to an umpire. 





(c) Respondent Local Union denies the averments of 
paragraph 4., subparagraph (c), of the Complaint, but 
avers that during the months of November and December, 
1954, and January, 1955, numerous disputes existed be! 
tween Boone and its employees, and during a portion of 
_ that period, such disputes included one concerning the 
employment of a coal loading machine operator. 
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(d) Respondent Local Union denies the averments of 
paragraph 4., subparagraph (d), of the Complaint. 
Respondent Local Union avers upon information and 
belief that Boone did request of each of Respondent 
UMWA and 

741 


Respondent District 17, United Mine Workers of America 
(another respondent in said case, and herein called ‘‘Dis- 
trict 17°’) that any case or cases be processed under the 
‘‘Settlement of Local and District Disputes’’ section of 
the 1952 Agreement, although no particular reference was 
made to paragraph 8 of the ‘‘Seniority’’ provisions of the 
1952 Agreement. Respondent Local Union admits that 
Boone made a similar request of it but no particular refer- 
ence was made to said paragraph 8. 

Further answering said subparagraph, Respondent 
Local Union avers that the Mine Committee met with 
Boone concerning the dispute; that during the work stop- 
page District 17 offered to discuss with Boone which re- 
fused such offer, but therafter the dispute concerning the 
employment of a coal loading machine operator was set- 
tled by the Mine Committee and representatives of said 
Local Union No. 2935 and District 17, meeting with Boone 
and Association, in accordance with the procedures set 
forth, as aforesaid, in the 1952 Agreement, and paragraph 
8 of the seniority provisions thereof. 


(e) Respondent Local Union denies the averments of 
paragraph 4., subparagraph (e), of the Complaint. Ans- 
wering subparagraph (f) of said paragraph, Respondent 
Local Union denies each and every averment thereof and 
denies that it called and thereby caused ‘‘ the employees 
of the aforesaid mine to go on strike as set out in sub- 
paragraph (e) above’’. 

Further answering said subparagraphs (e) and (f), 
Respondent Local Union avers that on January 27, 1955, 
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Boone’s employees did refuse to work and engaged in a| 
work stoppage; that the immediate cause for such work | 
stoppage was Boone’s employment of a coal loading ma- ! 
chine operator as a new employee and his assignment to | 
such work at a time when there were mine workers at | 
Boone’s mine and employees of Boone who were on an | 
idle panel list who were qualified and entitled to such | 
assignments of work and that Boone’s employment of said | 
new employee was in direct violation of the seniority | 
provisions of the 1952 Agreement; that, while said work | 
stoppage was precipitated by the employment of said new 
employee, Boone’s employees for a long period of time 
prior to January 27, 1955, had been aggrieved by Boone’s | 
discriminatory conduct 
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against those of its employees who were of the Negro race, | 
by the avowal of Boone to rid the Employer of its Negro | 
employees with children so as to avoid the impact of the | 
anti-segregation decision of the Supreme Court of the | 
United States, and by repeated violations of the safety | 
and seniority provisions of the 1952 Agreement; that at | 


sundry times during the period beginning with Novem- | 


ber, 1954, and continuing in January, 1955, Boone, on a 





number of occasions, obtained the Mine Committee’s con- 


sent to hire a new employee or employees on the idle panel | 
list and assign them to particular work, on the representa- | 


tion that employees were needed for such assignments, but | 
Boone would thereafter either transfer or assign such | 


employees to other work assignments for which there were ! 
mine workers on the idle panel list who were qualified to | 
do the type of work to which such employees were trans- | 


ferred or assigned, all as its plan to replace its Negro, | 
as well as its older employees in terms of age, instead of | 
returning to employment such employees in accordance | 
with the seniority provisions of the 1952 Agreement, and | 
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which conduct on the part of Boone was in violation of said 
seniority provisions and particularly paragraph 3 thereof 
which reads: 


‘‘Hmployees who are idle because of a reduction in 
the working force shall be placed in a panel from 
which they shall be returned to employment on the 
basis of seniority.’’, 


by reason whereof Boone’s employees, including those who 
were on the idle panel list as well as those who were work- 
ing, believed that their jobs and their seniority rights 
under the 1952 Agreement were insecure and in jeopardy; 
that such refusal to work and work stoppage was an un- 
planned, spontaneous and voluntary act on the part of 
Boone’s employees; and that any work stoppage on said 
date was caused by wrongful conduct for which Boone is 
responsible. 


Further answering said subparagraphs, Respondent 
Local Union avers that, although nothing contained in 
the 1952 Agreement waived the right of respondents 
named in the Complaint to authorize, cause or call a 
strike or work stoppage or the right of Boone’s em- 
ployees to strike and engage in a work stoppage, pending 
settlement of a dispute, and under said Agreement such 
rights existed, Article XVI of UMWA’s Constitution for- 
bids any strike by any District or Local Union of UMWA 
without sanction by UMW4A’s International Executive 
Board; that the work 
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stoppage which occurred at the Boone mine on January 27, 
1955, was not authorized, caused or called by either 
UMWA, District 17 of said Local Union, and that no strike 
vote was taken or any other strike action determined upon 
by said Local Union; that the policy of UMWA during all 
times mentioned in the Complaint was, and now is, against 
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unauthorized strikes and all members, local union officers 
and committeemen, district and international officers have 
been requested by UMWA not only to refrain from partici- 
pation in unauthorized strikes but to use their efforts and 
influence to prevent occurrence of such strikes in contra- 
vention of said Constitution and in opposition to the 
established policy of UMWA: that District 17 endeavored 
to have the employees to return to work as well as to dis- 
cuss the dispute pursuant to and in accordance with the 
1952 agreement; and that, as hereinbefore averred, the 
Mine Committee met with Boone concerning the dispute; 
that during the work stoppage District 17 offered to discuss: 
the dispute with Boone which refused such offer, but there- 
after the dispute concerning the employment of a coal load- 
ing machine operator was settled by the Mine Committee 
and representatives of the Local Union and District 17, 
meeting with Boone and the Association, in aecordance; 
with the procedure set forth, as aforesaid, in the 1952' 
Agreement and paragraph 8 of the seniority provisions: 
thereof, and the mine workers returned to, and resumed! 
their work on February 28, 1955. | 


(f) Respondent Local Union, answering paragraph 4., 
subparagraph (g) of the Complaint, denies that respond-| 
ents named in the Complaint, or either or any of them, 
called and went on strike ‘‘as set out in subparagraph (e) | 
above’’, and further denies each and every averment con-' 
tained in said subparagraph (g), and avers that it did not' 
want said Agreement modified but desired only that Boone | 
adhere to and carry out the various provisions thereof. | 








Further answering said subparagraph, Respondent | 
Local Union admits that it did not, from September 29, | 
1952, which is the effective date of said Agreement, do the | 
acts set forth in said subparagraph (g) as items (1), (2) | 
and (3), for the reason that it has not proposed to modify | 
the Seniority provisions of the 1952 Agreement, nor was | 
| 
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there in existence any dispute concerning any proposed 
modification of such provisions by Respondents, UMWA, 
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District 17 and Local Union, or either or any of them, and 
therefore it is wholly immaterial and irrelevant that it 
failed to do such acts. 


5. Respondent Local Union denies the averments con- 
tained in paragraph 5., subparagraphs (a), (b) and (c), 
of the Complaint. 


6. Further answering said Complaint, and each of the 
paragraphs thereof, and each subparagraph of said para- 
graphs, Respondent Local Union now specifically denies 
each and every averment therein contained which is not 
herein specifically admitted. 


Tumrp DEFENSE 


Neither the Complaint as a whole, nor any one or more 
paragraphs or subparagraphs thereof, avers any unfair 
labor practices affecting commerce within the meaning of 
Section 8(b)(3) and (d) and Section 2(6) and (7) of the 
Act, or either of said sections or subsections, against Re- 
spondent Local Union. 


FourtH DEFENSE 


The 1952 Agreement contained no agreement or obliga- 
tion on the part of Respondent Local Union, or the mine 
workers, not to strike or engage in a work stoppage; but, 
to the contrary, the parties (including Boone and Associa- 
tion) to a previous collective bargaining agreement had, 
by the process of collective bargaining in good faith, de- 
leted a provision of the agreement that a strike or stop- 
page of work on the part of the Mine Workers would be a 
violation of the collective bargaining agreement; such de- 
letion was agreed to by Boone and Association; and the 
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parties (including Boone and Association) to subsequent 
collective bargaining agreements, including the 1952 Agree. 
ment, affirmatively and specifically provided that the ‘‘no 
strike’’ clause was repealed and not applicable, all as a 
result of collective bargaining between the parties to such 
agreements. By reason thereof the activities alleged in 
paragraph 4., subparagraphs (a) through (g), of the Com- 
plaint, even if true | 
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(which Respondent Local Union has herein denied), would 
not be violative of the 1952 Agreement, nor violative of, or 
constitute unfair labor practices affecting commerce within 
the meaning of, Section 8(b)(3) and (d) and Section 2(6) 
and (7) of the Act, or either or any of them. | 





Frrre DEFENSE 


| 
The work stoppage was a ‘‘wildeat strike’’ which “ 


not authorized, caused or called by Respondent Loe 
Union, for which it may not be held responsible. 


SrxtH DEFENSE 


The right to strike and engage in a work stoppage are 
rights reserved to Respondent Local Union and to the 
Mine Workers in the 1952 Agreement and are protected 
activities within the provisions of Sections 7, 13 and 508 
of the Act. 


SreveENTH DEFENSE 


The work stoppage which occurred on January 27, 1955, 
was the result of Boone’s breaching the 1952 Agreement 
and wrongful conduct for which Boone is responsible. 


ExcHTH DrFEeNnsE 





The dispute set forth in paragraph 4., subparagraph (c), 
of the Complaint was settled by the procedures provided 
therefor in the 1952 Agreement and by good faith bar, 
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gaining within the requirements of Section 8(b)(3) and 
Section 8(d) of the Act and the mine workers involved 
returned to work on February 28, 1955, and the dispute 
thereby became, and was at the time of the issuance of the 
Complaint, and now is, moot. 
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Ninto DeErense 


By filing the charges referred to in the Complaint, both 
Boone and the Association have violated, and are now in 
violation of the provisions of the 1952 Agreement by which 
the parties signatory thereto agreed to settle all disputes 
and claims ‘‘through the machinery in this contract pro- 
vided and by collective bargaining without recourse to the 
courts.’’ The National Labor Relations Board should de- 
cline to assert jurisdiction in this case on the ground that 
it will not effectuate the purposes of the Act to process a 
ease in which the charging parties have breached the col- 
lective bargaining agreement utilized by them as a predi- 
eate for their charges. 


WuenrerorE, Respondent Local Union prays that the said 
Complaint be dismissed as to it. 


* * * x * * * * * * 
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Strate or West VIRGINIA, 
County or Kanawua, to wit: 


Roy Bias, being duly sworn, deposes and says that he 
is Vice-President of Local Union No. 2935, United Mine 
Workers of America, one of the Respondents herein, the 
address of which is Sharples, West Virginia, and as such is 
authorized to execute, for and on behalf of said Respond- 
ent, the Answer to Complaint hereto attached; that he has 
read the said Answer and knows the contents thereof, and 
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that the same are true of his own knowledge, except as to 


the matters therein stated to be on information and belief, 
. and as to those matters, he believes them to be true. | 


Roy Bras 


Taken, sworn to and subscribed before me by Roy Bias, 
this 2nd day of January, 1956. 


& Mirzton 8. Kostow 
Notary Public, in and for Kanawha 
County, West Virginia 


My Commission Expires 
October 23, 1962. 


749 
General Counsel's Exhibit No. 1-K 


JoIntT AND SevERAL ANSWER OF RESPONDENTS, InTeRrNA- 
tionaL Union, Unirep Mine Workers or AMERICA AND 
District 17 Unrrep Mine Workers or AMERICA 





| 

Now come Respondents, International Union, United 
Mine Workers of America (herein called ‘‘UMWA’’) and 
District 17 United Mine Workers of America (herein called 
“‘District 17’), and herein collectively called ‘‘Respond- 
ents’’, and for answer to the Complaint issued herein, 
jointly and severally aver: | 
| 

The Complaint herein fails to state a claim against Re- 
spondents, or either of them, upon which relief can be 
granted. 


First DEFENSE 





SEconD DEFENSE 


| 
| 
1. Respondents, and each of them, admit the averments 
of paragraph 1. of the Complaint. | 
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2. Respondents, and each of them, deny the averments of 
paragraph 2. of the Complaint. Further answering said 
paragraph, Respondents, and each of them, aver that at 
all times mentioned in said Complaint which are prior to 
May 1, 1955, William Blizzard and Charles Payne were 
President and 
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Vice-President, respectively, of District 17, but are not 
now such officers; that at all times material to said Com- 
plaint James Farley and Bert Castle were (and now are) 
field representatives of District 17; that as Respondents, 
and each of them, are informed and believe and therefore 
aver, at all times mentioned in said Complaint, Roy Bias 
was President of Local Union No. 2935, United Mine 
Workers of America, one of the Respondents named in the 
Complaint, but is now Vice-President of said Local Union, 
and during the period November, 1954, through February, 
1955, Emmet Hash was (but is not now) Local Panel 
Custodian of said Local Union No. 2935 (herein called 
‘‘Tocal Union’’), Austin Dawson and Henry Harris were 
(but no longer are) members of the Mine Committee at 
the mine of Boone County Coal Corporation, one of the 
charging parties, and herein called ‘‘Boone’’ or ‘‘Em- 
ployer’’, and Willie White was (and now is) a member of 
said Mine Committee, and during a portion of said period, 
William McKinley Blankenship was (but is not now) a 
member of said Mine Committee, which individuals were 
selected as members of the Mine Committee by employees 
of Boone who were mine workers at said mine, pursuant 
to the provisions of the National Bituminous Coal Wage 
Agreement of 1950, as Amended September 29, 1952 (here- 
in called ‘‘1952 Agreement’’); and Respondents, and each 
of them, aver that neither of them had anything to do 
with such selections. 
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3. (a) Respondents, and each of them, admit the aver- 
ments contained in the first sentence of paragraph 3., sub- 
paragraph (a), of the Complaint, but say that they, and 
each of them, are without knowledge or information suff- 
cient to form a belief as to the truth of the averments set 
forth in the second sentence of said subparagraph. : 


(b) Respondents, and each of them, admit the averments 
of paragraph 3., subparagraph (b), of the Complaint, ex- 
cept that they, and each of them, deny the averment there- 
in that ‘‘the Association having as one of its purposes and 
activities the conduct of labor negotiations on behalf of its 
members (including Boone) with Respondents’’. 


(c) Respondents, and each of them, admit the averments 
of paragraph 3., subparagraph (c), of the Complaint as 
they relate to Boone, but say that they, and each of them, 
are without knowledge or information sufficient | 
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to form a belief as to the truth of the averments set forth 
in said subparagraph as they relate to Kanawha Coal Oper 
ators Association (herein called ‘‘Association’’). 


(d) Respondents, and each of them, admit the averments 
contained in paragraph 3., subparagraph (d), of the Com- 
plaint as they relate to Boane, but deny such averments 
as they relate to Association. 


(e) Respondents, and each of them, deny the nisenmeeite 
of paragraph 3., subparagraph (e), of the Complaint. | 


(f) Respondents, and each of them, deny the averments 
of paragraph 3., subparagraph (f), of the Complaint and 
say that at all times mentioned in said subparagraph all 
of the employees enumerated in paragraph 3., subpara- 
graph (e), with the exception of the exclusions therein set 
forth, have designated UMWA as their representative for 

| 
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the purposes of collective bargaining with all coal mine 
operators signatory to the 1952 Agreement, and that at 
all times mentioned in said subparagraph (f), the UMWA 
has been, and now is, the exclusive representative for the 
purposes of collective bargaining of all employees of said 
coal mine operators within the meaning of Section 9(a) 
and (b) of the National Labor Relations Act (herein called 
the ‘‘Act’’). 


(g) Respondents, and each of them, deny the averments 
contained in paragraph 3., subparagraph (g), of the Com- 
plaint. 


4. (a) Respondents, and each of them, deny the aver- 
ments contained in paragraph 4., subparagraph (a) of the 
Complaint. 


Further answering said subparagraph, Respondents, and 
each of them, admit that the 1952 Agreement contained a 
detailed procedure for the channelization and settlement 
of differences as to the itenis listed in said subparagraph 
as (1), (2), (3) and (4), but deny that said Agreement 
contained a detailed procedure for the channelization and 
settlement of differences ‘‘between Respondents and Oper- 
ators’? and aver that the 1952 Agreement provided as 
follows: 
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‘“SETTLEMENT OF Loca anp District Dispures 

‘“‘Should differences arise between the Mine 
Workers and the Operators as to the meaning and 
application of the provisions of this Agreement, or 
should differences arise about matters not specifically 
mentioned in this Agreement, or should any local 
trouble of any kind arise at the mine, an earnest effort 
shall be made to settle such differences immediately: 


‘‘1, Between the aggrieved party and the mine man- 
agement. 
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‘*2. Through the management of the mine and the 
Mine Committee. 


‘*3. Through District representatives of the United 
Mine Workers of America and a commissioner repre- 
sentative (where employed) of the coal company. 


‘*4. By a board consisting of four members, two of 
whom shall be designated by the Mine Workers — 
two by the Operators. 


“5. Should the board fail to agree the matter shall, 
within thirty (30) days after decision by the board, be 
referred to an umpire to be mutually agreed upon by 
the Operator or Operators affected and by the duly 
designated representatives of the United Mine Work- 
ers of America, and the umpire so agreed upon shall 
expeditiously and without delay decide said case. The 
decision of the umpire shall be final. Expenses and 
salary incident to the services of an umpire shall be 
paid equally by the Operator or Operators affected 
and by the Mine Workers. 


‘A decision reached at any stage of the se 
above outlined shall be binding on both parties hereto 
and shall not be subject to reopening by any other 
party or branch of either association except by mutual 
agreement.”’ | 

Further answering said subparagraph, Respondents, and 
each of them, deny the averment contained therein that the 
1952 Agreement ‘‘further provided that Respondents and 
Operators would maintain the integrity of the 1952 Agree- 
ment’’ and aver that said Agreement provided only ai 
‘the United Mine Workers 
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of America and the Operators agree and affirm that the 
will maintain the integrity of this contract’’, and that sai 
Agreement contained no agreement on the part of eithe 
Respondent District 17 or said Local Union that it won) 
maintain the integrity of the 1952 Agreement. : 
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Further answering said subparagraph, Respondents, and 
each of them, aver that while they admit that the 1952 
Agreement recited that all disputes and claims not settled 
by agreement would be settled by the machinery provided 
in the ‘‘Settlement of Local and District Disputes’’ section 
of the 1952 Agreement, Respondents, and each of them, 
aver that the averments of said subparagraph of the Com- 
plaint are incomplete in that the Agreement also provided 
that if such disputes and claims were national in character 
they shall be settled by free collective bargaining as here- 
tofore practiced in the industry. 

Further answering said subparagraph, Respondents, and 
each of them deny the averments thereof that ‘‘the purpose 
of the 1952 Agreement was to provide for the settlement of 
all disputes and claims between Respondents and Opera- 
tors through the detailed procedure of the 1952 Agreement 
without recourse to the courts’’ but aver that the Agree- 
ment provides that 


‘¢_,. all disputes and claims which are not settled by 
agreement shall be settled by the machinery provided 
in the ‘Settlement of Local and District Disputes’ sec- 
tion of this Agreement unless national in character in 
which event the parties shall settle such disputes by 
free collective bargaining as heretofore practiced in 
the industry, it being the purpose of this provision to 
provide for the settlement of all such disputes and 
claims through the machinery in this contract provided 
and by collective bargaining without recourse to the 
courts’’, 


and that both Boone and Association, by filing the charges 
referred to in the Complaint, violated, and are now in vio- 
lation of, said provisions of the 1952 Agreement. 


(b) Answering the Complaint’s paragraph 4., subpara- 
graph (b), Respondents, and each of them, admit the aver- 
ments thereof. 
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(c) Respondents, and each of them, deny the averments 
of paragraph 4., subparagraph (c) of the Complaint, but, 
upon information and belief, aver that during the months; 
of November and December, 1954, and January, 1955, 
numerous disputes existed between Boone and its em-' 
ployees and during a portion of that period such dis-| 
putes included one concerning the employment of a coal! 
loading machine operator. 





(d) Respondents, and each of them, deny the aver-' 
ments of paragraph 4., subparagraph (d) of the Com- 
plaint, but aver that Boone did request of each of Re-! 
spondents UMWA and District 17 that any case or cases) 
be processed under the ‘‘Settlement of Local and District: 
Disputes’’ section of the 1952 Agreement, although no, 
particular reference was made to paragraph 8 of the 
‘‘Seniority’’ provisions of that Agreement; and Re-' 
spondents, and each of them, upon information and belief, | 
aver that a similar request was made by Boone of said! 
Local Union but that likewise no particular reference was| 
made to said paragraph 8. | 

Further answering said subparagraph, Respondents, 
and each of them, aver that the Mine Committee met with| 
Boone concerning the dispute; that during the work stop-' 
page District 17 offered to discuss the dispute with Boone | 
which refused the offer, but thereafter the dispute con-| 
cerning the employment of a coal loading machine operator | 
was settled by the Mine Committee and representatives of | 
said Local Union No. 2935 and District 17, meeting with! 
Boone and Association, in accordance with the procedures | 
set forth, as aforesaid, in the 1952 Agreement, and para- | 
graph 8 of the seniority provisions thereof. | 


(e) Respondents, and each of them, deny the averments | 
of paragraph 4., subparagraph (e), of the Complaint. | 
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Answering subparagraph (f) of said paragraph, Respond- 
ents, and each of them, deny each and every averment 
thereof and deny that they, or either of them, called and 
thereby caused ‘‘the employees of the aforesaid mine to 
go on strike as set out in subparagraph (e) above’’. 
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Further answering said subparagraphs (e) and (f), 
Respondents, and each of them, say that they are informed 
and believe and therefore aver that on January 27, 1955, 
Boone’s employees did refuse to work and engaged in a 
work stoppage; that the immediate cause for such work 
stoppage was Boone’s employment of a coal loading ma- 
chine operator as a new employee and his assignment to 
such work at a time when there were mine workers at 
Boone’s mine and employees of Boone who were on an 
idle panel list who were qualified and entitled to such 
assignment of work and that Boone’s employment of said 
new employee was in direct violation of the seniority pro- 
visions of the 1952 Agreement; that, while said work 
stoppage was precipitated by the employment of said new 
employee, Boone’s employees for a long period of time 
prior to January 27, 1955, had been aggrieved by Boone’s 
discriminatory conduct against those of its employees who 
were of the Negro race, by the avowal of Boone to rid 
the Employer of its Negro employees with children so as 
to avoid the impact of the anti-segregation decision of 
the Supreme Court of the United States, and by repeated 
violations of the safety and seniority provisions of the 
1952 Agreement; that at sundry times during the period 
beginning with November, 1954, and continuing in Janu- 
ary, 1955, Boone, on a number of occasions, obtained the 
Mine Committee’s consent to hire a new employee or em- 
ployees on the idle panel list and assign them to particular 
work, on the representation that employees were needed 
for such assignments, but Boone would thereafter either 
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transfer or assign such employees to other work assign: 
ments for which there were mine workers on the idle panel 
list who were qualified to do the type of work to which 
such employees were transferred or assigned, and who 
had seniority rights superior to those so transferred or 
assigned, all as its plan to replace its Negro, as well ag 
its older employees in terms of age, instead of returning 
to employment such employees in accordance with the 
seniority provisions of the 1952 Agreement, and which 
conduct on the part of Boone was in violation of said 
seniority provisions and particularly paragraph 3 thereof 
which reads: 





‘‘Hmployees who are idle because of a reduction in 
the working force shall be placed in a panel from 
which they shall be returned to employment on ine 
basis of seniority.’’, 


756 
by reason whereof Boone’s employees, including those 
who were on the idle panel list as well as those who were 
working, believed that their jobs and their seniority rights 
under the 1952 Agreement were insecure and in jeopardy 3 
that such refusal to work and work stoppage was an un- 
planned, spontaneous and voluntary act on the part of 
Boone’s employees; and that any work stoppage on said 
date was caused by wrongful conduct for which Boone 
is responsible. 

Further answering said subparagraphs, Respondents! 
and each of them, aver that, although nothing contained 
in the 1952 Agreement waived the right of respondents’ 
named in the Complaint to authorize, cause or call a strike| 
or work stoppage or the right of Boone’s employees to| 
strike and engage in a work stoppage, pending settlement! 
of a dispute, and under said Agreement such rights existed, 
Article XVI of UMWA’s Constitution forbids any strike’ 
by any District or Local Union of UMWA without sanc- 
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tion by UMWA’s International Executive Board; that the 
work stoppage which occurred at the Boone mine on Janu- 
ary 27, 1955, was not authorized, caused or called by 
either UMWA or District 17, and Respondents, and each 
of them, aver upon information and belief, that it was 
not authorized, caused or called by said Local Union No. 
2935, and that no strike vote was taken or any other strike 
action determined upon by said Local Union; that the 
policy of UMWA during all times mentioned in the Com- 
plaint was, and now is, against unauthorized strikes and 
all members, local union officers and committeemen, dis- 
trict and international officers have been requested by 
UMWA not only to refrain from participation in un- 
authorized strikes but to use their efforts and influence 
to prevent occurrence of such strikes in contravention of 
said Constitution and in opposition to the established 
policy of UMWA;; that District 17 endeavored to have the 
employees to return to work; as well as to process the dis- 
pute, pursuant to and in accordance with the 1952 Agree- 
ment and that, as hereinbefore averred, the Mine Commit- 
tee met with Boone concerning the dispute; that during 
the work stoppage District 17 offered to discuss the dispute 
with Boone which refused such offer, but thereafter the 
dispute concerning the employment of a coal loading ma- 
chine operator was settled by the Mine Committee and 
representatives of the Local Union and District 17, 
meeting with Boone and Association, in accordance with the 
procedure set forth, as aforesaid, in the 1952 Agreement 
and paragraph 8 of the seniority provisions thereof, and 
the mine workers returned to, and resumed their work on 
February 28, 1955. 
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(f) Respondents, and each of them, answering para- 
graph 4., subparagraph (g) of the Complaint, deny that 
Respondents, or either or any of them, called and went 
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on strike ‘‘as set out in subparagraph (e) above’’, and 
further deny each and every averment contained in sai 

subparagraph (g), and aver that they did not want said 
Agreement modified but desired only that Boone sae 
to and carry out the various provisions thereof. 


Further answering said subparagraph, Respondents, aad 
each of them, admit that they did not, from September 29, 
1952, which is the effective date of said Agreement, do 
the acts set forth in said subparagraph (g) as items (1), 
(2) and (3), for the reason that Respondents, or either of 
them, have not proposed to modify the Seniority provi- 
sions of the 1952 Agreement, nor was there in existence 
any dispute concerning any proposed modification of such 
provisions by Respondents, UMWA, District 17 and Local 
Union, or either or any of them, and therefore it is wholly 
immaterial and irrelevant that Respondents failed to do 
such acts. 


5. Respondents, and each of them, deny the avermenta 
contained in paragraph 5., subparagraphs (a), (b) and 
(c), of the Complaint. 


6. Further answering said Complaint, and each of the 
paragraphs thereof, and each subparagraph of said para- 
graphs, Respondents, and each of them, now specifically 
deny each and every averment therein contained which is 
not herein specifically admitted. | 


Turmp DEFENSE 


Neither the Complaint as a whole, nor any one or more| 
paragraphs or subparagraphs thereof, avers any unfair’ 
labor practices affecting commerce within the meaning of; 
Section 8(b)(3) and (d) and Section 2(6) and (7) of the, 
Act, or either of said sections or subsections, against 
Respondents, or either of them. 
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Fourts DEFENSE 


The 1952 Agreement contained no agreement or obliga- 
tion on the part of Respondents, or either of them, or the 
mine workers, not to strike or engage in a work stoppage; 
but, to the contrary, the parties (including Boone and As- 
sociation) to a previous collective bargaining agreement 
had by the process of collective bargaining in good faith, de- 
leted a provision of the agreement that a strike or stop- 
page of work on the part of the Mine Workers would be a 
violation of the collective bargaining agreement; such de- 
letion was agreed to by Boone and Association; and the 
parties (including Boone and Association) to subsequent 
collective bargaining agreements, including the 1952 Agree- 
ment, affirmatively and specifically provided that the ‘‘no 
strike’’ clause was repealed and not applicable, all as a 
result of collective bargaining between the parties to such 
agreements. By reason thereof the activities alleged in 
paragraph 4., subparagraphs (a) through (g), of the Com- 
plaint, even if true (which Respondents, and each of them, 
have herein denied), would not be violative of the 1952 
Agreement, nor violative of, or constitute unfair labor prac- 
tices affecting commerce within the meaning of, Section 
8(b)(3) and (d) and Section 2(6) and (7) of the Act, or 
either or any of them. 


Firrao DEFENSE 


The work stoppage was a ‘‘wildeat”’ strike which was 
not authorized, caused or called by Respondents, or either 
of them, and was violative of Respondents’ policy against 
such unauthorized work stoppages and efforts to have the 
mine workers to return to work. Neither of said Respond- 
ents may be held responsible therefor. 
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SrxtH DEFENSE 


The right to strike and engage in a work stoppage are 
rights reserved to respondents named in the Complaint 
and to the Mine Workers in the 1952 Agreement and are 
protected activities within the provisions of Sections 7, 13 
and 502 of the Act. | 


759 
SEVENTH DEFENSE 


The work stoppage which occurred on January 27, 19565: 
was the result of Boone’s breaching the 1952 Agreement 
and wrongful conduct for which Boone is responsible. 


EicHtH DEFENSE 


The dispute set forth in paragraph 4., subparagraph (0), 


of the Complaint was settled by the procedures provided 
therefor in the 1952 Agreement and by good faith bargain- 
ing within the requirements of Section 8(b) (3) and Section 
8(d) of the Act and the mine workers involved returned to 
work on February 28, 1955, and the dispute thereby became, 
and was at the time of the issuance of the Complaint, and 
now is, moot. 





Nints DEFENSE 


By filing the charges referred to in the Complaint, both 
Boone and the Association have violated, and are now in 
violation of the provisions of the 1952 Agreement by which 
the parties signatory thereto agreed to settle all disputes 
and claims ‘‘through the machinery in this contract pro-' 
vided and by collective bargaining without recourse to the} 
courts.’’ The National Labor Relations Board should de-| 
cline to assert jurisdiction in this case on the ground that, 
it will not effectuate the purposes of the Act to process a’ 
case in which the charging parties have breached the col- 
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lective bargaining agreement utilized by them as a predi- 
eate for their charges. 


WHEREFORE, Respondents, and each of them, pray that 
the said Complaint be dismissed as to them, and each of 
them. 


” * * * * * * * * * 
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State oF WEST VIRGINIA, 
County or Kanawna, to-wit: 


M. E. Botarsky, being duly sworn, deposes and says that 
he is one of counsel for International Union, United Mine 
Workers of America, one of the Respondents herein, the 
address of which is 900 Fifteenth Street, N. W., Washing- 
ton, D. C.; that he is authorized to execute for and on be- 
half of said Respondent the Answer hereto attached; that 
he has read the said Answer and knows the contents there- 
of, and verily believes the facts stated therein to be true 
except insofar as they are stated to be upon information 
and belief, and so far as they are stated to be on informa- 
tion and belief he believes them to be true. 


M. E. Borarsxy 


Taken, subscribed and sworn to before me by M. E. 
Boiarsky, this 3d day of January, 1956. 


My Commission expires October 28, 1957 
Ratpo M. Kun 
Notary Public, in and for Kanawha 
County, West Virginia 
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Power or ATTORNEY 


Know Aut Men sy TxHese Presents: That I, Joun L. 
Lewis, as President of the International Union, United 


364 





| 
| 
| 


| 
(761, 762) 


Mine Workers of America, one of the Respondents in Case 
No. 9-CB-271 now pending before the National Labor Re- 
lations Board (Ninth Region) and styled In the Matter of 
International Union, United Mine Workers of America, 
et al., and Boone County Coal Corporation, et al., do make 
and constitute and appoint M. E. Borarsxy and Wruarp P. 
Owens the true and lawful Attorneys for the International 
Union, United Mine Workers of America, in said case and 
empower them to act, either jointly or singly, for and in 
the name, place and stead of the undersigned, on behalf of 
said International Union, United Mine Workers of Amer- 
ica, to execute, verify and file the Answer to the Complaint 
and any and all other pleadings and matters in said case on 
behalf of said International Union, United Mine Workers 
of America. | 


In Wrirness WHEREOF I have hereunto set my hand and 
seal, this the 28th day of December, 1955. | 


Joun L. Lewrs, | 
as President, International Union, | 
Umted Mine Workers of America. 





Taken, subscribed and sworn to by Joun L. Lewis before 
the undersigned this 28th day of December, 1955. | 


MaGpELEN WESLEY 
Notary Public in and for the ! 
District of Columbia. 


My Commission expires April 14, 1960. 
[Seau] 
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State or WeEsT VirGInia, 
County or Kanawna, to-wit: 


R. O. Lewis, being duly sworn, deposes and says that he 
is President of District 17, United Mine Workers of Amer- 
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ica, one of the Respondents herein, the address of which 
is 1300 Kanawha Boulevard, Charleston, West Virginia, 
and as such is authorized to execute, for and on behalf of 
said Respondent, the Answer to Complaint hereto attached; 
that he has read the said Answer and knows the contents 
thereof, and verily believes the facts stated therein to be 
true, except as they are therein stated to be on information 
and belief, and so far as they are stated to be on informa- 
tion and belief, he believes them to be true. 


R. O. Lewis 


Taken, sworn to and subscribed before me by R. O. Lewis, 
this 30th day of December, 1955. 


My Commission expires October 1959 
Miriam D. FLanpers 
Notary Public, in and for Kanawha 
County, West Virginia 
[Sea] 
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General Counsel’s Exhibit No. 1-N 
Morion To AMEND ANSWER 


Now come Respondents, International Union, United 
Mine Workers of America, and District 17, United Mine 
Workers of America, by their attorneys, and move the Na- 
tional Labor Relations Board that they, and each of them, 
may be granted leave to amend their Answer filed herein, 
in the following respects: 


1. In the Seconp Derensr, page 8, line 25, strike the 
words and figures reading ‘‘that District 17 endeavored to 
have the employees to return to work;’’ and in lieu thereof 
insert ‘‘that District 17 endeavored to have the employees 
to return to work, as well as to process the dispute pursu- 
ant to, and in accordance with, the 1952 Agreement;’’. 
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2. Strike the Fourrn DEreEnsE as contained in said An- 
swer, and in lieu thereof insert 





‘¢RourtH DEFENSE | 


‘“‘The 1952 Agreement contained no agreement or ob- 
ligation on the ‘part of Respondents, or “either of mer 
or the mine workers, not to 


767 


strike or engage in a work stoppage; but, to the con- 
trary, the parties (including Boone and Association) 
to previous collective bargaining agreements had, by 
the process of collective bargaining ji in good faith, de- 
leted provisions of the agreements that a strike or stop- 
page of work on the part of the Mine Workers would 
be a violation of the collective bargaining agreements 
and that there would be no suspension of work and no 
strikes called or maintained; such deletions were agreed 
to by Boone and Association; and the parties. (in- 
eluding Boone and Association) to subsequent collee- 
tive bargaining agreements, including the 1952 Agree- 
ment, affirmativ ely and specifically provided that any 
provisions in District or Local Agreements providing 
for ‘no strike’ clause were expressly repealed and made 
inapplicable, and likewise said 1952 Agreement pro- 
vided that | 


‘MISCELLANEOUS 


‘J. Any and all provisions in either the pours 
chian Joint Wage Agreement of June 19, 1941, or 
the National Bituminous Coal Wage Agreement of 
April 11, 1945, containing any ‘‘no strike” or ‘‘Pen- 
alty’’ clause or clauses or any clause denominated 
‘T]legal Suspension of Work” are hereby rescinded, 
cancelled, abrogated and made null and void.’, 


and under such provisions and other provisions con- 
tained in said 1952 Agreement the work stoppage set 
forth in the Complaint herein was not, and is not, 
violative of the 1952 Agreement, all as a "result of col- 
lective bargaining between the parties to such agreé- 
ments. By reason thereof the activities alleged ‘i 
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paragraph 4., subparagraphs (a) through (g), of the 
Complaint, even if true (which Respondents, and each 
of them, have herein denied), would not be violative 
of the 1952 Agreement, nor violative of, or constitute 
unfair labor practices affecting commerce within the 
meaning of, Section 8(b)(3) and (d) and Section 2(6) 
and (7) of the Act, or either or any of them.”’ 
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3. Strike the Firru DeEFEnss as contained in said Answer, 
and in lieu thereof insert 


‘‘HyrrH DEFENSE 


‘“‘The work stoppage was a ‘‘wildeat”’ strike which 
was not authorized, caused, called, encouraged, rati- 
fied or participated in by Respondents, or either of 
them, and was violative of Respondents’ policy against 
such unauthorized work stoppages and efforts to have 
the mine workers to return to work. Neither of said 
Respondents may be held responsible therefor. ’’ 





% * * * * * ¥ * m * 
General Counsel’s Exhibit No. 1-O 


Morion to AMEND ANSWER 


Now comes Respondent, Local Union No. 2935, United 
Mine Workers of America, by its attorneys, and moves 
the National Labor Relations Board that it may be granted 
leave to amend its Answer filed herein, in the following 
respects: 


1. In the Seconp Derensr, page 8, line 2, the word ‘‘of”’ 
following ‘‘District 17’’ should read ‘‘or’’. 


2. In the Seconp DEFEnsE, page 8, lines 10 and 11, strike 
the words and figures reading ‘‘that District 17 endeav- 
ored to have the employees to return to work;’’ and in 
lieu thereof insert ‘‘that District 17 endeavored to have 
the employees to return to work, as well as to process the 
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dispute pursuant to, and in accordance with, the 1952 
Agreement;’’. ! 


3. Strike the Fourrn Derrense as contained in said 
Answer, and in lieu thereof insert 





‘¢HourtH DEFENSE 


“<The 1952 Agreement contained no agreement or 
obligation on the part of Respondent Local Union, or 
the mine workers, not to strike or 
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engage in a work stoppage; but, to the contrary, the 
parties (including Boone and Association) to previous 
collective bargaining agreements had, by the process 
of collective bargaining in good faith, deleted provi- 
sions of the aereements that a strike or stoppage 
of work on the part of the Mine Workers would be a 
violation of the collective bargaining agreements and 
that there would be no suspension of work and no 
strikes called or maintained; such deletions were 
agreed to by Boone and Association; and the parties 
(including Boone and Association) to subsequent 
collective bargaining agreements, including the 1952 
Agreement, affirmatively and specifically provided that 
any provisions in District or Local Agreements pro- 
viding for ‘no strike’ clause were expressly repealed 
and made inapplicable, and likewise said 1952 Agree- 
ment provided that 





| 
‘MiscELLANEOUS 


‘J. Any and all provisions in either the Apres 
lachian Joint Wage Agreement of June 19, 1941, or 
the National Bituminous Coal Wage Agreement of 
April 11, 1945, containing any ‘‘no strike”? or ‘‘Pen4 
alty”’ clause or clauses or any clause denominated 
‘‘Tllegal Suspension of Work”’ are hereby rescinded, 
cancelled, abrogated and made null and void.’, 


and under such provisions and other provisions con- 
tained in said 1952 Agreement the work stoppage set 
forth in the Complaint herein was not, and is not, 
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violative of the 1952 Agreement, all as a result of col- 
lective bargaining between the parties to such agree- 
ments. By reason thereof the activities alleged in 
paragraph 4., subparagraphs (a) through (g), of the 
Complaint, even if true (which Respondent Local 
Union has herein denied), would not be violative of 
the 1952 Agreement, nor violative of, or constitute 
unfair labor practices affecting commerce within the 
meaning of, Section 8(b)(3) and (d) and Section 2(6) 
and (7) of the Act, or either or any of them.”’ 


771 
4. Strike the Firre DeErense as contained in said 
Answer, and in lieu thereof insert 
‘“‘Wirra DEFENSE 


‘<The work stoppage was a ‘‘wildeat strike’? which 
was not authorized, caused, called, encouraged, rati- 
fied, or participated in by Respondent Local Union, for 
which it may not be held responsible.’’ 
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General Counsel’s Exhibit No. 2-B 


CoNSTITUTION OF THE INTERNATIONAL Union, Unitep MINE 
Workers or AMERICA, WasSHINGTON, D. C. 


Effective November 1, 1952 


Adopted at Cincinnati, Ohio, October 15, 1952 


* * * * * * & * * ~ 


891 
Articte ITI. 
Jurisdiction. 


Section 1. The International Union shall be composed of 
workers eligible for membership in the United Mine 
Workers of America, and may be divided into Districts, 
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Sub-Districts and Local Unions. The International Union 
shall have supreme legislative, executive and judicial 
authority over all members and subordinate branches, and 
shall be the ultimate tribunal to which all matters of im- 
portance to the welfare of the membership and subordinate 
branches shall be referred for adjust- 3 

| 
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ment. Between International Conventions the supreme 
executive and judicial powers of the International Union 
shall be vested in its Executive officers and Executive 
Board in accordance with and subject to the provisions of 
this Constitution. 


See. 2. All Districts, Sub-Districts and Local ee 
must be chartered by, and shall be under the jurisdiction 
of and subject to the laws of the International Union and 
rulings of the International Executive Board. Charters of 
Districts, Sub-Districts and Local Unions may be revoked 
by the International President, who shall have authority, 
to create a provisional government for the subordinate 
branch whose charter has been revoked. This action of the 
International President shall be subject to review by the 
International Executive Board upon appeal by any officers’ 
deposed or any members affected thereby. Until such re- 
view is had and unless said order of revocation is set aside, 
all members, officers and branches within the territory’ 
affected ! 
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by the order of revocation shall respect and conform to! 
said order. An appeal may be had from the decision of| 
the Executive Board upon such order of revocation, to the! 
next International Convention. 


® # * * Sd * * * * * 
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895 
ArticiE IV. 
Districts. 

Section 1. Districts may be formed with such numbers 
and territory as may be designated by the International 
Officers and may adopt such laws for their government as 
do not conflict with the laws or rulings of the International 
Union or Joint Agreements. 


* * mh * ® * * * * * 


896 
ARTICLE VI. 
Local Unions. 


Section 1. Local Unions may adopt such laws for their 
government as do not conflict with the laws or rulings of 
the International, District or Sub-District Unions or Joint 
Agreements. 


Sec. 2. Each Local Union shall have the right to penalize 
its own members, or (except as prohibited by 
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Section 17 of Article XV) debar from membership any 
applicant for membership therein, but any member so 
penalized or any person so debarred shall have the right 
of appeal in consecutive order to the Sub-District, District 
and International Unions, any one of which branches shall 
have authority to reverse the decision of the Local Union; 
and any Local Union debarring any applicant from mem- 
bership shall give such applicant written reason for his 
debarment. 


See. 3. If in the judgment of the officers of the Interna- 
tional, District or Sub-District Unions, any Local Union has 
taken any action opposed to the interests of the United 
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Mine Workers, the International Union or the District or 
Sub-District Unions having jurisdiction over the Local 
Union shall have the right to reverse the action of the Local 
Union. 


* # * * * * * * * * 
4 


956 
ARTICLE XVI. 
Strikes. 


Section 1. No District shall be permitted to engage in a 
strike involving all or a major portion of its members, with- 
out the sanction of an International Convention or thie In- 
ternational Executive Board. 





Sec. 2. Districts may order local strikes within their sil 
spective Districts on their own responsibility, but where 
local strikes are to be financed by the International Union, 
they must be sanctioned by the International Executive 
Board. 


Sec. 3. Strikes shall not be called in any unorganized 
field without the 
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sanction of an International Convention or the Interna- 
tional Executive Board, and no financial aid shall be fur- 
nished by the International Union for the support of any 
strike until after the strike has been in effect four weeks, 
unless otherwise decided by the International Executive 
Board. ! 


969 | 


See. 10. Any member or members shutting down a mine 
in violation of Joint Agreement shall, upon conviction by 
the District organization, suffer sath penalty as may be 
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imposed upon them by the respective District organiza- 
tions. 


* 


General Counsel’s Exhibit No. 2-C 


SouTHERN Wace anpD Kanawua Distrricr AGREEMENTS BY 
AND BetwEEN THE Operators’ ASSOCIATION OF Kawna- 
wHA FIELD AND THE Unitrep Mine Workers oF AMEBR- 
ica, District 17 aNpD THE INTERNATIONAL UNION 

Effective 
From April 1, 1941 
Until June 30, 1949, Inclusive 


* * * 


SouTHERN WacE AGREEMENT 


Washington, D. C., 
July 5, 1941. 


* * * * 


1000 
Management of Mines 


The management of the Mine, the direction of the work- 
ing force, and the right to hire and discharge are vested 
exclusively in the Operator, and the United Mine Workers 
of America shall not abridge these rights. It is not the 
intention of this provision to encourage the discharge of 
Mine Workers, or the refusal of employment to applicants 
because of personal prejudice or activity in matters affect- 
ing the United Mine Workers of America. 


Mine Committee 


A committee of three (3) Mine Workers, who shall be 
able to speak and understand the English language, shall be 
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elected at each mine by the Mine Workers employed at 
such mine. Each member of 


1001 


the Mine Committee shall be an employee of the mine at, 
which he is a committee member, and shall be eligible to 
serve as a committee member only so long as he continues 
to be an employee of said mine. The duties of the Mine 
Committee shall be confined to the adjustment of disputes 
arising out of this Agreement that the mine management 
and the Mine Worker, or Mine Workers, have failed to 
adjust. The Mine Committee shall have no other authority 
or exercise any other control, nor in any way interfere with 
the operation of the mine; for violation of this clause any 
or all members of the Committee may be removed trom 
the Committee. 





Settlement of Disputes 


Should differences arise between the Mine Workers and 
the Operator as to the meaning and application of the pro- 
visions of this Agreement, or should diffrences arise about 
matters not guecihealls mentioned in this Agreement, or 
should any local trouble of any kind arise at any mine, 
there shall be no suspension of work on account of such 
differences, but an earnest effort shall be made to settle 
such differences immediately : 





i 
First: Between the aggrieved party and the mine man, 
agement; 
Second: Through the management of the mine and the 
Mine Committee; | 
Third: By a Board consisting of four members, two of 
whom shall be designated by the Mine Workers and two by 
the Operators. | 
Should the Board fail to agree, the matter shall be re- 
ferred to an umpire selected by said Board. Should the' 
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Board be unable to agree on the selection of an umpire, he 
shall be designated by the International President of the 
United Mine Workers of America and the President of the 
Operators’ Asso- 


1002 


ciation affected. The decision of the umpire in any event 
shall be final. 

District conferences may establish an intermediate board 
consisting of two (2) commissioners, one representing the 
Operators and one representing the Mine Workers with 
such power as said Conference may delegate. 

Pending the hearing of disputes, the Mine Workers shall 
not cease work because of any dispute; and a decision 
reached at any stage of the proceeding shall be binding on 
both parties thereto and shall not be subject to reopening 
by any other party or branch of either association except 
by mutual agreement. 

Expense and salary incident to the services of an umpire 
shall be paid jointly by the Operators and Mine Workers 
in each District. 


* * * * & * 5 
Illegal Suspension of Work 


A strike or stoppage of work on the part of the Mine 
Workers shall be a violation of this Agreement. Under no 
circumstances shall the Operator discuss the matter under 
dispute with the Mine Committee or any representative 
of the United Mine 
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Workers of America during suspension of work in violation 
of this Agreement. 





(1009, 1018, 1027, 1028) 
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This Agreement executed between the parties hereto on 
July 5, 1941, is hereby made effective in all of its provi; 
sions as of Apt 1, 1941, and shall continue in effect to 
March 31, 1943. | 
* * * * * * 

1018 | 
Kanawua District AGREEMENT | 

This Agreement made August 22, 1941, between the 
Kanawha Coal Operators’ Association, a voluntary Asso- 
ciation, on behalf of each member thereof hereafter re- 
ferred to as the Operators, party of the first part, and the 
United Mine Workers of America, District 17, on behalf 
of each member thereof, party of the second part: 


Witnesseth: 


First, the Southern Wage Agreement, dated July 5, 1941, 
is hereby made a part of the agreement between the United 
Mine Workers of America, District No. 17, and the Kana-; 
wha Coal Operators’ Association. | 


* * * * * * * 


1027 
Settlement of Disputes 





Should differences arise between the Mine Workers aad 
the Operators as to the meaning and application of the! 
provisions of this Agreement, or should differences arise 
about matters not specifically mentioned in this Agreement, | 
or should any local trouble of any kind arise at any time, 
there shall be no suspension of work on account of suk | 
differences, 


1028 


but an earnest effort shall be made to settle such differ- 
ences immediately. ! 
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First, between the aggrieved party and the mine man- 
agement; 


Second, through the management of the mine and the 
Mine Committee; 


Third, by an intermediate board consisting of two mem- 
bers, one representing the Operators and one representing 
the United Mine Workers of America; 


Fourth, by a Board consisting of four members, two of 
whom shall be designated by the Mine Workers and two 
by the Operators this Board meeting to be convened within 
five days after an agreed statement of facts is arrived at. 


* * * * * * * * * * 


1039 
Illegal Suspension Of Work 


A strike or stoppage of work on the part of the Mine 
Workers shall be a violation of this Agreement. Under no 
circumstances shall the Operator discuss the matter under 
dispute with the Mine Committee or any representative of 
the United Mine Workers of America during suspension 
of work in violation of this Agreement. 
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Should any Mine Worker or Mine Workers at the mine 
cause the mine or part of the mine to shut down in viola- 
tion of this rule, every Mine Worker at said mines except 
those who continue to work, shall have deducted from his 
or their earnings the sum of two dollars per day or each 
part of a day they may remain idle. Should any Operator 
or his representative lock the men out for the purpose of 
forcing a settlement of any grievance, or cause the mine to 
shut down in violation of this rule, he shall be fined two 
dollars per Mine Worker for each day or part of a day 
the mine is thus thrown idle. 
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All fines provided for in this Agreement shall be auto- 
matically collected and any Operator failing to collect such 
fines shall pay penalty of four dollars Fox each Mine | 
Worker subject to be fined. ‘he proceeds of all fines aris-| 
ing under this clause shall be paid to such charities as may ' 
be agreed upon by the representatives of the Coal Company | 
and the representatives of the employees. In no case shall | 
any fine be refunded except by mutual agreement of the | 
accredited representatives of the Operators and the Mine 
Workers. 

It is further agreed that where any Mine Worker enters | ; 
in civil courts to collect anv fines collected in accordance | 
herewith, the Mine Workers who are parties to this con- | 
tract shall reimburse the Operator for the expense incurred | 
on account of such suit. ! 


* * * * ® * % * * * | 
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NationaL Biruminovus Coan Wack AGREEMENT 
Effective April 1, 1945 


Executed in the City of Washington, D. C., 
April 11, 1945 


1 
® * * * * * * * * * | 
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For the duration of this Agreement no strikes shall be | 
called or maintained hereunder. 
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Nationat Bituminous Coat Wace AGREEMENT oF 1947 
Effective July 1, 1947 to June 30, 1948 


Executed at Washington, D. C., July 8, 1947 | 
Tuts AGREEMENT, made this 7th day of July, 1947, by and | 
between the coal operators and associations signatory | 
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hereto hereinafter referred to as Operators, parties of the 
first part, and the International Union, United Mine Work- 
ers of America, hereinafter referred to as Mine Workers, 
on behalf of each member thereof, party of the second part, 
covering all of the bituminous coal mines owned or oper- 
ated by said first parties, amends, modifies and supple- 
ments previous agreements as herein provided. This 
Agreement (subject to the amendments, modifications and 
supplements as hereinafter provided) carries forward and 
preserves the terms and conditions of the Appalachian 
Joint Wage Agreement (dated June 19, 1941), effective 
April 1, 1941, to March 31, 1943, the Supplemental Six-Day 
Work Week Agreement, the National Bituminous Coal 
Wage Agreement (dated April 11, 1945), effective April 1, 
1945, and all the various District Agreements executed be- 
tween the United Mine Workers of America and the vari- 
ous Operators and Coal Associations (based upon the 
aforesaid basic agreements) as they existed on March 31, 


1946, subject to the terms and conditions of this Agree- 
ment and as amended, modified:and supplemented by this 
Agreement as herein set out. 


1072 


WirnessetH: It is agreed that this contract is for the 
exclusive joint use and benefit of the contracting parties, 
as defined and set forth in this Agreement. It is agreed 
that the United Mine Workers of America is recognized 
herein as the exclusive bargaining agency representing the 
employees of the parties of the first part. It is further 
agreed that as a condition of employment all employees 
shall be, or become, members of the United Mine Workers 
of America, except in those exempted classifications of em- 
ployment as hereinafter provided in this Agreement. 
This provision does not change the rules or practices of 
the industry pertaining to management. The Mine Work- 
ers intend no intrusion upon the rights of manageinent as 
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heretofore, practiced and understood. It is the intent and 
purpose of the parties hereto that this Agreement will pro- 
mote and improve industrial and economic relationship in 
the bituminous coal industry and to set forth herein the 
basic agreements covering rates of pay, hours of work and 
conditions of employnient to be observed between the par- 
ties, and shall cover the employment of persons employed 
in the bituminous coal mines covered by this Agreement 
during such time as such persons are able and willing to 
work. | 


* * * * * * % * * | * 
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District AGREEMENTS | 


* * * * * * * * * \* 


This Agreement supersedes all existing and previous 
contracts except as incorporated and carried forward here- 
in by reference; and all local agreements, rules, regulations 
and customs heretofore established in conflict with this 
Agreement are hereby abolished. Prior practice and cus- 
tom not in conflict with this Agreement may be continued, 
but any provisions in District or Local Agreements pro- 
viding for the levying, assessing or collecting of fines ar 
providing for ‘‘no strike,’’ ‘‘indemnity”’ or ‘‘guarantee?’ 
clauses or provisions are hereby expressly repealed and 
shall not be applicable during | 

| 


1087 


the term of the Agreement. Whenever a conflict arises 
between this Agreement and any District or Local Agree- 
ment, this Agreement shall prevail When day men are 
transferred to loading coal the individual affected, if ag- 
grieved, shall have the right of review under the settlement 
of disputes procedures provided in this Agreement. 


| 
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No District Contract or Agreement negotiated hereunder 
shall become effective until approval of such Contract or 
Agreement by the International Union, United Mine 
Workers of America, has been first obtained. 


SETTLEMENT oF LocaL anv District DispuTEs 


Should differences arise between the Mine Workers and 
the Operators as to the meaning and application of the pro- 
visions of this Agreement, or should differences arise 
about matters not specifically mentioned in this Agreement, 
or should any local trouble of any kind arise at the mine, 
an earnest effort shall be made to settle such differences 
immediately : 

1. Between the aggrieved party and the mine manage- 
ment. 


2. Through the management of the mine and the Mine 
Committee. 


3. Through District representatives of the United Mine 
Workers of America and a commissioner representative 
(where employed) of the coal company. 


4. By a board consisting of four members, two of whom 
shall be designated by the Mine Workers and two by the 
Operators. 


5. Should the board fail to agree the matter shall, within 
thirty (30) days after decision by the board, be referred to 
an umpire to be mutually agreed 


1088 


upon by the Operator or Operators affected and by the 
duly designated representatives of the United Mine 
Workers of America, and the umpire so agreed upon shall 
expeditiously and without delay decide said case. The 
decision of the umpire shall be final. Expenses and salary 
incident to the services of an umpire shall be paid equally 
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by the Operator or Operators affected and by the Mine 
Workers. | 
A decision reached at any stage of the proceedings above 
outlined shall be binding on both parties hereto and shall 
not be subject to reopening by any other party or branch of 


either association except by mutual agreement. 


* % 4s * * * * * ! lg 





MISCELLANEOUS | 

1. Any and all provisions in either the Appalachian 
Joint Wage Agreement of June 19, 1941, or the National 
Bituminous Coal Wage Agreement of April 11, 1945, con- 
taining any ‘‘no strike’’ or ‘‘Penalty’’ clause or clauses or 
any clause denominated ‘‘Illegal Suspension of Work”? 
are hereby rescinded, cancelled, abrogated and made null 
and void. 


2. Any and all provisions of any contracts or openenents 
between the parties hereto or some of them, whether Na- 
tional, District, Local or otherwise, providing for a pro- 
tective wage clause and a modification of this Agreement 
or said agreements if a more favorable wage agreement is 
entered into by the United Mine Workers of America, are 
hereby rescinded, cancelled, abrogated and made null and 
void. | 
1089 | 

3. The contracting parties agree that, as a part of the 
consideration of this contract, any and all disputes, stop- 
pages, suspensions of work and any and all claims, de- 
mands or actions growing therefrom or involved therein 
shall be by the contracting parties settled and determined 
exclusively by the machinery provided in the ‘‘Settlement 
of Local and District Disputes’’ section of this Agreement; 
or, if national in character, by the full use of free collective 
bargaining as heretofore known and practiced in the in- 
dustry. 
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TERMINATION OF AGREEMENT 


This Agreement dated July 7th, 1947, shall be effective 
as of July 1, 1947, and shall terminate June 30, 1948; Pro- 
vipED, However, That either the ‘‘Parties of the First 
Part’’ or ‘‘Party of the Second Part’’ may terminate this 
Agreement on any earlier date by giving at least thirty 
(30) days’ written notice to the other party of such desired 
earlier termination date. 


* * * 


NationaL Brruminous Coan Wace AGREEMENT oF 1948 
Effective July 1, 1948, to June 30, 1949 


Executed at Washington, D. C., June 25, 1948 


* * * * * * * * 
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TERMINATION OF AGREEMENT 


This Agreement dated June 25, 1948, shall be effective 
as of July 1, 1948, and shall terminate June 30, 1949; 
Proviwwep, However, That either the ‘‘Parties of the First 
Part’’ or ‘‘Party of the Second Part’’ may terminate this 
Agreement on any earlier date by giving at least thirty 
(30) days’ written notice to the other party of such desired 
earlier termination date. 


* * » * * * 
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NaTIonNaL Bituminous CoaL WaGE AGREEMENT OF 1950 
Effective Mareh 5, 1950, to June 30, 1952 


Executed at Washington, D. C., March 5, 1950 


Tuis AGREEMENT, made this 5th day of March, 1950, by 
and between the coal operators and associations signatory 
hereto hereinafter referred to as Operators, parties of the 
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first part, and the International Union, United Mine Work- 
ers of America, hereinafter referred to as Mine Workers, 
on behalf of each member thereof, party of the second part, 
covering all of the bituminous coal mines owned or oper- 
ated by said first parties, amends, modifies and supple- 
ments previous agreements as herein provided. This 
Agreement (subject to the amendments, modifications and 
supplements as hereinafter provided) carries forward and 
preserves the terms and conditions of the Appalachian 
Joint Wage Agreement (dated June 19, 1941) effective 
April 1, 1941, to March 31, 1943, the Supplemental Six, 
Day Work Week Agreement, the National Bituminous 
Coal Wage Agreement (dated April 11, 1945) effective 
April 1, 1945, and all the various District Agreements ex- 
ecuted between the United Mine Workers of America and 
the various Operators and Coal Associations (based upon 
the aforesaid basic agreements) as they existed on March 
31, 1946, subject to the terms and conditions of this Agree- 
ment and as amended, modified and supplemented by this 
Agreement as herein set out. 


1099 


WirtnessetH: It is agreed that this contract is for the! 
exclusive joint use and benefit of the contracting parties, 
as defined and set forth in this Agreement. It is agreed| 
that the United Mine Workers of America is recognized 
herein as the exclusive bargaining agency representing the) 
employees of the parties of the first part. It is further, 
agreed that as a condition of employment all employees. 
shall be, or become, members of the United Mine Workers’ 
of America, to the extent and in the manner permitted by' 
law, except in those exempted classifications of employment: 
as hereinafter provided in this agreement. This provision) 
does not change the rules or practices of the industry per- 
taining to management. The Mine Workers intend no in-! 
trusion upon the rights of management as heretofore prac-' 
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ticed and understood. It is the intent and purpose of the 
parties hereto that this agreement will promote and in- 
prove industrial and economic relationship in the bitumi- 
nous coal industry and to set forth herein the basic agree- 
ments covering rates of pay, hours of work and conditions 
of employment to be observed between the parties, and 
shall cover the employment of persons employed in the 
bituminous coal mines covered by this Agreement. 


* * * * * * * * bal * 


1102 
(e) Mine Safety Committee 


At each mine there shall be a Mine Safety Committee 
selected by the Local Union. The Committee Members 
while engaged in the performance of their duties shall be 
paid by the Union, but shall be deemed to be acting within 
the scope of their employment in the mine within the 
meaning of the Workmen’s Compensation Law of the state 
where such duties are performed. 


1103 


The Mine Safety Committee may inspect any mine devel- 
opment or equipment used in producing coal. If the Com- 
mittee believes conditions found endanger the life and 
bodies of the mine workers, it shall report its findings and 
recommendations to the management. In those special 
instances where the Committee believes an immediate dan- 
ger exists and the Committee recommends that the man- 
agement remove all mine workers from the unsafe area, 
the Operator is required to follow the recommendation of 
the Committee. 

If the Safety Committee in closing down an unsafe area 
acts arbitrarily and capriciously, members of such Com- 
mittee may be removed from the Committee. Grievances 
that may arise as a result of a request for removal of a 
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(1103, 1113, 1114) 
| 


member of the Safety Committee under this section shall 
be handled in accordance with the provisions providing fo 
settlement of disputes. 
The Safety Committee and Operators shall maintain 
such records concerning inspections, findings, recommenda- 
tions, and actions relating to this provision of the Agree- 
ment as may be required, and copies of all reports made by 
the Safety Committee shall be filed with the Operators. 


* * * * * * * * * * 
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Districr AGREEMENTS 


New Districts of the United Mine Workers of America 
may be established. 

This Agreement supersedes all existing and previous 
contracts except as incorporated and carried forward here- 
in by reference; and all local agreements, rules, regula- 
tions and customs heretofore established in conflict with 
this Agreement are hereby abolished. Prior practice and 
custom not in conflict with this Agreement may be con- 
tinued, but any provisions in District or Local Agreements 
pro- 
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viding for the levying, assessing or collecting of fines or 
providing for ‘‘no strike,’’ ‘‘indemnity”’ or ‘‘guarantee”’ 
clauses or provisions are hereby expressly repealed and 
shall not be applicable during the term of this Agreement. 
Whenever a conflict arises between this Agreement and 
any District or Local Agreement, this Agreement shall 
prevail. When day men are transferred to loading coal 
the individual affected, if aggrieved, shall have the right 
of review under the settlement of disputes procedures pro- 
vided in this Agreement. 
No District Contract or Agreeinent negotiated her eunder 
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shall become effective until xpproval of such Contract or 
Agreement by the International Union, United Mine Work- 
ers of America, has been first obtained. 


SETTLEMENT oF LocaL anp District DisPuTEs 


Should differences arise between the Mine Workers and 
the Operators as to the meaning and application of the 
provisions of this Agreement, or should differences arise 
about matters not specifically mentioned in this Agree- 
ment, or should any local trouble of any kind arise at the 
mine, an earnest effort shall be made to settle such differ- 
ences immediately: 


1. Between the aggrieved party and the mine manage- 
ment. 


2. Through the management of the mine and the Mine 
Committee. 


3. Through District representatives of the United Mine 
Workers of America and a commissioner representative 
(where employed) of the coal company. 


4. By a board consisting of four members, two of whom 
shall be designated by the Mine Workers and two by the 
Operators. 
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5. Should the board fail to agree the matter shall, within 
thirty (30) days after decision by the board, be referred 
to an umpire to be mutually agreed upon by the Operator 
or Operators affected and by the duly designated repre- 
sentatives of the United Mine Workers of America, and the 
umpire so agreed upon shall expeditiously and without de- 
lay decide said ease. The decision of the umpire shall be 
final. Expenses and salary incident to the services of an 
umpire shall be paid equally by the Operator or Opera- 
tors affected and by the Mine Workers. 
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A decision reached at any stage of the proceedings 
above outlined shall be binding on both parties hereto 
and shall not be subject to reopening by any other party 
or branch of either association except by mutual agrees 
ment. 


* * * 


MISCELLANEOUS 





1. Any and all provisions in either the agpeelinsta 
Joint Wage Agreement of June 19, 1941, or the National 
Bituminous Coal Wage Agreement of April 11, 1943, con- 
taining any ‘‘no strike’’ or ‘‘Penalty’’ clause or clauses or 
any clause denominated ‘‘Illegal Suspension of Work’’ are 
hereby rescinded, cancelled, abrogated and made null and 
void. | 


2. Any and all provisions of any contracts or agreements 
between the parties hereto or some of them whether Na- 
tional, District, Local or otherwise providing for a pros 
tective wage clause and a modi- 
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fication of this Agreement or said agreements if a more 
favorable wage agreement is entered into by the United: 
Mine Workers of America, are hereby rescinded, can- 
celled, abrogated and made null and void. 





3. The contracting parties agree that, as a part of the; 
consideration of this contract, any and all disputes, stop-; 
pages, suspensions of work and any and all claims, de- 
mands or actions growing therefrom or involved therein, 
shall be by the contracting parties settled and determined: 
exclusively by the machinery provided in the ‘Settlement 
of Local and District Disputes’? section of this Agree- 
ment; or, if national in character, by the full use of free’ 
collective bargaining as heretofore known and practiced 
in the inguin, | 
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4. The United Mine Workers of America and the Opera- 
tors signatory hereto affirm their intention to maintain 
the integrity of this contract and to exercise their best 
efforts through available disciplinary measures to pre- 
vent stoppages of work by strike or lockout pending ad- 
justment or adjudication of disputes and grievances in the 
manner provided in this agreement. 


TERMINATION OF AGREEMENT 


This agreement dated March 5, 1950, shall be effective as 
of March 5, 1950, and shall terminate June 30, 1952, Pro- 
vipeD, However, That either the ‘‘Parties of the First 
Part’’ or ‘‘Party of the Second Part’’ may terminate this 
Agreement on or after April 1, 1951, by giving at least 
thirty (30) days’ written notice to the other party of 
such desired earlier termination date. 


* * * * * * * 
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Unrtep Mine WorKERS OF AMERICA 


By: Joun L. Lewis, President 
Tuomas KenneEDy, Vice-President 
Joun Owens, Secretary-Treasurer 


1135 
General Counsel’s Exhibit No. 2C-2 


NationaL Brruminous Coat Wace AGREEMENT OF 1950 
As Amended September 29, 1952 


Effective October 1, 1952 


WHenreEas on January 18, 1951, and at various dates sub- 
sequent thereto, certain coal associations, companies and 
individuals (generally referred to as ‘‘Operators’’), in 
their association, company and individual names and ca- 


390 





(1185, 1186, 1139) 


pacities, executed with the United Mine Workers of Amer- 
ica an Agreement denominated ‘‘National Bituminous Coal 
Wage Agreement of 1950 as Amended January 18th, 
1951’’; and said Operators, signatory to this Agreement, 
have now negotiated with the United Mine Workers of 
America certain additional amendments to said ‘‘N ational 
Bituminous Coal Wage Agreement of 1950’’ and it is the 
agreement and intent of all parties hereto to amend, and 
as amended, carry forward and preserve the terms and 
conditions of said ‘‘National Bituminous Coal Wage 
Agreement of 1950’’ and all previous Agreements ia 


therein provided: | 


Now, THEREFORE, TH1s AGREEMENT made this 29th day 
of September, 1952, by and between the coal operators, 
associations, companies and individuals signatory hereto 
(hereinafter referred to as ‘‘Operators’’), as parties of 
the first part, and the International Union, United Mine 
Workers of America (hereinafter referred to as ‘‘Mine 
Workers’’) on behalf of each member thereof, as party 
of the second part, covering all of the bituminous coal 
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mines owned or operated by said first parties, amends, 
modifies and supplements and, as amended, modified and 
supplemented, carries forward and preserves the terms 
and conditions of the ‘‘National Bituminous Coal Wage 
Agreement of 1950’ and all previous agreements as there- 
in provided, such amendments, modifications and supply 
ments being as follows, to wit: 


* * & * ? * 
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SENIORITY 





1. Seniority in principle and practice shall be recognized 
in the industry. | 
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2. In all cases where the working force is to be reduced, 
employees in each job classification at a mine with the 
least service, shall be laid off first. 


3. Employees who are idle because of a reduction in the 
working force shall be placed in a panel from which they 
shall be returned to employment on the basis of seniority. 


4. Seniority established by the employees previous to 
the layoff shall be retained and continued upon reemploy- 
ment from the panel. 


5. The reemployment of any idle person in a new classi- 
fication is recognized fully, providing such person is quali- 
fied and is entitled otherwise to the position by reason 
of his seniority. 


6. The superintendent of the mine and the secretary of 
the local union shall be joint custodians of the panel rec- 
ord. 


7. In two or three shift operations the question of seni- 
ority with regard to work on the respective shifts shall 
be left to the discretion of the contracting parties at the 
mine in question. 


8. Grievances under the seniority arrangements shall 
be handled in the usual way under the machinery of the 
contract providing for the consideration and disposition of 
grievances. 


9. Any person in the panel list who secures casual or 
intermittent employment during the period when no work 
is available for him at the operation shall in no way 
jeopardize his seniority rights while 
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engaged in such temporary employment. However, any 
person on the panel list who secures regular employment at 
another operation, or outside the industry, and does not 
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return to work when there is available employment at the 
mine for those in said panel, shall sacrifice his seniority 
rights at the operation and shall have his name removed 
from the panel list. | 





” * * * 


1141 
MISCELLANEOUS 


Amend ‘‘Miscellaneous’’ by striking out subsection ‘ 
and amending subsection 3 to read as follows: 


‘*3. The United Mine Workers of America and the Op. 
erators agree and affirm that they will maintain the integ, 
rity of this contract and that all disputes and claims which 
are not settled by agreement shall be settled by the ma: 
chinery provided in the ‘‘Settlement of Local and Distric 
Disputes”? section of this Agreement unless national in 
character in which event the parties shall settle such dis+ 
putes by free collective bargaining as heretofore prac: 
ticed in the industry, it being the purpose of this provision 
to provide for the settlement of all such disputes and 
claims through the machinery in this contract provided 
and by collective bargaining without recourse to the 
courts.”’ 





” * ® 
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In Wirness WHEREOF, each of the parties signatory 
hereto, pursuant to proper authority, has caused this 
Agreement effective October 1, 1952, to be signed by its 
proper officers or representatives at Washington, D. C., on 
this 29th day of September, 1952. 


Unrrep Mrne WorkKErsS oF AMERICA 


By: Joun L. Lewis, President 
Tomas Kennepy, Vice-President 
JoHn Owens, Secretary-Treasurer 


District No. 
District No. 
District No. 


District No. 


District No. 
District No. 


District No. 


District No. 
District No. 
District No. 


District No. 


District No. 
District No. 
District No. 
District No. 


2—By James Mark 
3—By Frank Hughes 
4—By W. J. Hynes 
5—By J. P. Busarello 
6—By Adolph Pacifico 
8—By Thomas Rea 
10—By Sam Nicholls 
11—By Roscoe McKinney 
12—By Hugh White 
13—By Frank D. Wilson 
14—By Henry Allai 
15—By Frank Hefferly 
16—By John T. Jones 
17—By William Blizzard 
19—By Ray Thomason 


OPERATORS 


Bituminous Coal Operators Association 
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Southern Coal Producers Association 


” @ * * * * al * * 


- ge - 


Kanawha Coal Operators Association 
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General Counsel’s Exhibit No. 4 


KANAWHA COAL OPERATORS’ ASSOCIATION 
COPY COPY COPY 
JOHN L. LEWIS, PRESIDENT | 
UNITED MINE WORKERS OF AMERICA 
UNITED MINE WORKERS’ BUILDING 
WASHINGTON 5, D. C. 
WILLIAM BLIZZARD, PRESIDENT 
DISTRICT 17, U. M. W. A. 
UNITED MINE WORKERS’ BUILDING 

CHARLESTON, WEST VIRGINIA | 
ROY BIAS, PRESIDENT 
LOCAL UNION NO. 2935 | 
SHARPLES, WEST VIRGINIA | 


OUR MINE STRUCK THURSDAY, JANUARY 27, 1955 STOP WE 
REQUEST YOU ORDER THE MEN TO RETURN TO WORK IMMEDI- 
ATELY AND PROCESS CASE OR CASES, IF ANY, IMMEDIATELY 
UNDER THE SETTLEMENT OF DISPUTES CLAUSE OF THE sails 
WAGE AGREEMENT. 


BOONE COUNTY COAL CORPORATION, SHARPLES, W. vA. 
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General Counsel’s Exhibit No. 5 


CN35 PD—WASHINGTON DC FEB 3 1151AME— 
E H GREENWALD— 
GEN MGR BOONE COUNTY COAL | 
SHARPLES WVIR— 


YOUR TELEGRAM TO PRESIDENT LEWIS RECEIVED. DISTRICT, 
PRESIDENT BLIZZARD HANDLING DISPUTE AT YOUR MINE. SUG- 
GEST YOU CONTACT HIM— | 
W A BOYLE | 
ASSISTANT TO THE PRESIDENT: 


1216P| 
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General Counsel's Exhibit No. 8 
February 15, 1955 


District 17 United Mine Workers of America 
United Mine Workers’ Building 

Kanawha Boulevard 

Charleston, West Virginia 


Local Union No. 2935 

United Mine Workers of America 
c/o Mr. Roy Bias, President 
Sharples, West Virginia 


Gentlemen : 

Since February 11, 1955, there has been some confusion 
with regard to meetings between you and representatives 
of the Boone County Coal Corporation in connection with 
the dispute and strike at its mine. This letter is for the 
purpose of making clear the position of the Company and 
this Association relative to such meetings. 

As you know, the Kanawha Coal Operators’ Association 
is the collective bargaining representative of Boone County 
Coal Corporation in all matters in which District 17 is 
involved. As you also know, under both custom and the 
contract, meetings between officers and committees of the 
Local Union and Company management are often held; and 
meetings between representatives of District 17 and Kan- 
awha Coal Operators’ Association are often held. This is 
to advise you that this Association and Boone County Coal 
Corporation are now and will remain ready to meet in con- 
nection with the strike and dispute at all reasonable times 
and places in accordance with past practices. In other 
words, Company officers will meet with Local Union mem- 
bers, officers or committees, at Sharples at any reasonable 
times that the Local Union may request. Officers and rep- 
resentatives of the Kanawha Coal Operators’ Association 
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will meet with officers or representatives of District 17 at 
Sharples or at Charleston at any reasonable times. 


1173 
February 15, 1955 


As you also know, District 17 has at all times informed 
Kanawha Coal Operators’ Association that all meetings 
in regard to grievances and disputes are to be held at the 
instance of District 17 and never at the instance of the 
Association. We will hold ourselves in readiness to meet 
with you at any reasonable time and place in regard to 
the Boone County Coal Corporation matter. 


\ 
| 
| 
| 


Very truly yours, | 


Harry G. KENNEDY, 
HGK :ah | 


' 
| 
$a ' 
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General Counsel's Exhibit No. 9 


Unitep Mine Workers BurmLpine 
1300 Kanawha Boulevard, E. 
CHARLESTON 25, W. Va. 


February 24, 1955. 


Mr. Harry G. Kennedy, Executive Secretary | 
Kanawha Coal Operators’ Association | 
1307 Kanawha Valley Building 
Charleston 1, West Virginia 


Dear Mr. Kennedy: 


This will acknowledge receipt of your letter of Febru- 
ary 15, 1955, addressed to District 17, United Mine Workers 
of America. Your communication has not been answered 
prior to this time due to the recent fire in our office building. 
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At an earlier date I had received a copy of a charge filed 
by you against District 17, United Mine Workers of Amer- 
ica, alleging certain unfair labor practices. 

On February 2, 1955, I received a telegram from the 
Boone County Coal Corporation, Sharples, West Virginia, 
informing me of the work stoppage, which was my first 
notice of such work stoppage. I am somewhat surprised 
that although I was in the office during this period of time, 
I did not receive a communication addressed to me, nor 
did you extend to me the courtesy of telephoning with 
reference to this matter. I have always been willing to 
meet with you or anyone else for the purpose of settling 
any dispute. 

I went to Sharples week before last and met with the 
company and Mine Committee, to see if I could determine 
the nature of the controversy and to attempt to settle same. 
At that time a date was set for a later meeting, February 
14, 1955. When I learned that I could not attend this meet- 
ing, I asked Vice President Payne and Representative 
Castle to be there; however, the company refused to meet 
with the representatives of District 17 on said date. Since 
that time we have tried continuously, day after day, to 
get this question settled. 


1175 
Mr. Harry G. Kennedy—2/24/55 page 2 


I can assure you that I will be glad to do everything 
possible to settle this controversy, even though you have 
ignored me in this instance and have neglected to contact 
me concerning the matter. I am willing to meet you at 
my office or anywhere else for the purpose of settling the 
question in accordance with our Joint Wage Agreement. 
From my information, it has always been the position of 
your Association to refuse to meet and settle questions 
where a work stoppage is involved. 
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I would be pleased if you would arrange a meeting im- 
mediately for the purpose of going into this matter. I am 
sorry you have not done so before now. | 

Very truly yours, 
Wriuiam Burizzarp ! 
WB:eb 
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General Counsel’s Exhibit No. 10 


February 28, 1955 | 
Mr. William Blizzard, President | 
District 17, U. M. W. of A. 
United Mine Workers Building 
1300 Kanawha Boulevard, East 
Charleston 25, West Virginia 


Dear Bill: 


This will acknowledge your letter of February 24, 1955. 

For your information, the Boone County Coal Corpora, 
tion returned to work this morning. 

In the fourth paragraph of your letter you state that you 
arranged a meeting for February 14, and that the company 
refused to meet with the representatives of District 17 on 
said date. The fact is that when you were at Sharples 
Thursday afternoon, February 10, a meeting was arranged 
for 1:00 p. m. Friday, February 11; but such meeting was 
cancelled due to weather conditions (heavy snow), your 
district representative, Mr. Farley, having called from 
Charleston to say that bad roads prevented district repre- 
sentatives from coming to that meeting. Subsequent to 
that time the mine management was advised by the presi+ 
dent of the local that district representatives would be 
present for a meeting at 1:00 p. m. on February 12, 1955, 
I was at the mine at 12:30 p. m. on February 12 but no 


| 
| 
| 
i 
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one came from the district and there was no meeting. No 
notice was given to the company with respect to any meet- 
ing on February 14. However, at about 3:00 p. m. on that 
date, Mr. Payne and Mr. Castle, of your office, came to 
the mine office with the mine committee and said they 
wanted to discuss the strike situation; whereupon, the com- 
pany officials said they would meet with the committee at 
any time but would want someone from the Association 
office to sit in the meeting if district officials were going 
to be present. When the mine officials called the Associa- 
tion office, Mr. Flippen advised that he was not aware of 
any meeting at Sharples but informed Mr. Castle via tele- 
phone that he would come to Sharples immediately, to 
which Mr. Castle stated, ‘‘That would take too long.’’ At 
a meeting at the mine on February 24, Mr. Charles Payne 
advised me and others that this meeting on February 14 
was with the committee and that he had no intention of 
meeting with the company, but in discussing the matter with 
the committee one of the committeemen suggested that they 
come in and discuss the matter with the company. 


1177 


With respect to your statement regarding the Associa- 
tion’s refusal to meet and settle questions where work 
stoppage is involved, I would like to remind you that on 
October 28, 1953, Mr. Farley, Chief Field Representative of 
District 17, advised me that there would not be any meet- 
ings of the Intermediate Board to discuss or process cases 
while the mine was on strike. JI asked Mr. Farley to ad- 
vise me when and if District 17 wanted to change the above 
mentioned policy, and he promised me that he would. To 
this date I have not been advised by Mr. Farley of any 
change in his policy as set forth on October 28, 1953. 

I would further like to remind you that on January 20, 
1955, I advised Mr. Farley of the situation at Boone County 
Coal Corporation and of the threatened strike. On January 
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27, 1955, I notified Mr. Farley of the strike and Mr. Farley 
refused to take any action to return the mine to work. All 
of this took place prior to the telegram of February 2, 1955, 
which you state in your letter was your first notice of this 
work stoppage. | 
Very truly yours, 
Harry G. Kennepy | 
Executive Secretary | 
HGK :ah | 
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Respondent’s Exhibit No. 1 


MEMORANDUM OF UNDERSTANDING 
of the 

Interpretation of the Seniority Provisions 
of the 


National Agreement 





Between 
District 17, United Mine Workers of America 
and 
The Coal Operators’ Association of the Logan Field 


In order that there will be no misunderstanding between 
The Logan Coal Operators’ Association and District 17, 
United Mine Workers of America, the following Memo- 
randum of Understanding of the practical application of 
the seniority provisions of the National Bituminous Coal 
Wage Agreement of 1950, as Amended September 29, 1952, 
is established subject to the understanding that the Memo- 
randum will not add to or detract from the provisions of, 
the National Agreement mentioned above. In the event, 
of any conflict between the National Agreement and this’ 





401 





(1180, 1181) 


Memorandum, the provisions of the National Agreement 
will prevail. 


It is hereby agreed as follows: 


1. Seniority in Principle and Practice Shall be Recognized 
in the Industry. 


This means that seniority on the basis of length of 


1181 


service at a mine is recognized for application to lay-offs, 
placement in panel, and re-employment from the panel. 


2. In All Cases Where the Working Force Is to be Re- 
duced, Employees in Each Job Classification at a Mine 
With the Least Service Shall be Laid Off First. 


This means that in the case of a reduction in the work- 
ing force, the management shall determine the position or 
job that will no longer be required, and the persons in 
those job classifications with the least service at the mine 
shall be laid off first. 


At the time the employees so laid off make their final 
settlement in the office of the Company, they shall be 
asked whether or not they wish to be placed on an un- 
employed panel at that mine. If they do not wish to be 
placed on the panel, they shall sign a statement to that 
effect. If they wish to be placed on a panel a form shall 
be filled out at that time by the individual, and in the 
presence of a representative of the management and a 
representative of the Local Union, listing the date of em- 
ployment and the date of the cut-off of the individual, 
the mine number, the classification at which he was work- 
ing at the time he was cut off and if the individual is 
qualified to perform other work than the work on which 
he was employed at the time of the cut-off and wishes to 


402 


« 


(1181, 1182) 


be considered for employment in the event such jobs open 
up, that information shall be listed on the form. The 
form shall be signed by the individual, giving a permanent 
address and telephone number, if any. 


1182 | 
These forms shall be checked by the Superintendent of 
the Mine and the Recording Secretary of the Local Union 
as soon as possible after the cut-off to determine whether 
or not the man is qualified for the work for which he has 
asked to be considered, other than the work from which 
he was cut off. If any change is to be made in the job 
classification listed on the form, the man, himself, shall 
be called in to verify or prove his qualifications for this 
other work. 





3. Employees Who Are Idle Because of a Reduction! in 
the Working Force Shall be Placed in a Panel From 
Which They Shall be Returned to Employment |on 
the Basis of Seniority. | 


This means that all employees who are idle beanie of 
a reduction in the working force shall be placed in a panel 
at the mine. When a vacancy occurs at the mine the 
person in the panel with the longest service shall be the 
first re- -employed, providing he is qualified to do the i 
in which there is a vacancy. 


4. Seniority Established by the Employees Previous to si 
Lay-Off Shall be Retained and Continued Upon Re- 
Employment From the Panel. 


This means that the amount of seniority xsi 
by each person in the panel at a mine will be retained by 
them until they are re-employed from the panel. The 
amount of time they are in the panel is not accumulated. 
In other words, a person who has five years senority 
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when laid off will have five years seniority when he is 
re-employed from the panel. 
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It is further understood that where men are sick or 
drawing Workmen’s Compensation on a temporary dis- 
ability, and in cases where men out of work are reinstated 
to employment under the grievance machinery they will 
for the purpose of seniority be considered as having no 
break in their service record. 


5. The Re-Employment of Any Idle Person in a New Classi- 
fication Is Recognized Fully, Provided Such Person 
is Qualified and Is Entitled Otherwise to the Position 
by Reason of His Seniority. 


This provision ties into seniority provision three (3) 
and is interpreted to mean that when a vacancy occurs, 
the person in the panel with the longest service at the 
mine shall be re-employed, provided he is qualified to per- 
form the work in the job that is vacant. 

Any person in a panel who refuses a job offer in any 
job classification other than the classification in which 
he was laid off shall thereafter be considered, only, for 
a job in the classification in which he was laid off. Any 
person in a panel who refuses a job offer in the classifica- 
tion in which he was laid off shall have his name removed 
from the panel list. 

If the panel does not have a qualified person to fill a 
specific job, then such person may be employed from out- 
side the panel. 

Job vacancies may be filled by transfers of qualified 
employees from within the working force, providing such 
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transfers are not made for the purpose of evading the 
senority provisions of the National Agreement. 
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6. The Superintendent of the Mine and the Secretary of 
the Local Union Shall be Joint Custodians of the Panel 
Record. 


This means that the panel record of all persons idled 
as the result of a reduction in the working force is to be 
kept jointly by the Recording Secretary of the Local Union 
and the Superintendent of the mine. The Superintendent 
of the mine may designate some responsible person to act 
as custodian for him and perform his routine work. 


7. In Two or Three Shift Operations, the Question of 
Seniority With Regard to Work on the Respective 
Shifts Shall be Left to the Discretion of the Contraey 
ing Parties at the Mine in Question. 





This means that in two or three shift operations at a 
mine where it has been the custom and practice of manage- 
ment and employees to determine what shifts individual 
employees shall work on, that practice shall continue unless 
or until a local agreement is entered into to the contrary. 


8. Grievances Under the Seniority Arrangements Shall be 
Handled in the Usual Way Under the Machinery of 
the Contract Providing for the Consideration and Dis- 
position of Grievances. 


This provision is clearly stated and needs no further 
interpretation. 


9. Any Person in the Panel List Who Secures Casual ‘i 
Intermittent Employment During the Period When 
No Work Is Available for Him at the Operation in 
No Way Jeopardize His Seniority Rights While En- 
gaged in Such Temporary Employment. However, 
Any Person on the Panel List Who Secures Regular 
Employment at Another Operation, 
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or Outside the Industry, and Does Not Return to 
Work When There Is Available Employment at the 
Mine for Those in Said Panel, Shall Sacrifice His 
Seniority Rights at the Operation and Shall Have His 
Name Removed From the Panel List. 


This is interpreted to mean that when a job vacancy 
occurs at an operation, the Superintendent or the person 
he has designated to act for him, together with the Record- 
ing Secretary of the Local Union, shall advise the person 
in the panel, who is eligible for re-employment, either in 
person or by registered mail, return receipt requested, 
that there is a job vacancy available. This notice or job 
offer shall be sent to the last known address. In the case 
of panel members who do not hold themselves easily 
available but rather go to other states or distant localities 
and require a notice by mail in the manner listed above, 
their job offers shall be limited to the classification at 
which they were working at the time of their lay-off until 
such time as they return to the locality of the operation 
and make themselves easily available, after which time 
they will be given consideration on their alternate classi- 
fications. Persons in the panel who receive notice of job 
vacancies shal] report for work within five (5) days from 
the date of notice. Persons who do not report for work 
within five (5) days from the date of notice shall have 
their names removed from the panel list. The five day 
notice limit will be waived, in the unusual cases, such as 
proper evidence of sickness, injury, ete. 

For the purposes of reduction of forces in cases where 
two or more seams or two or more operations in the same 
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seam load over one tipple, each separate operation of the 
company will be designated as a mine. In cases of partial 
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or general lay-offs, each mine will carry its own seniority. 
A panel will be set up at each mine and re-employment 
for each mine will come from its own panel until the 
panel is exhausted. When the panel at a mine is éx- 
hausted, then that mine will start employing the qualified 
men with the greatest seniority from the panel, or panels, 
at the other mine, or mines. If a panel is exhausted and 
no one with the proper qualifications for the job vacancy 
remains in the other panel, or panels, then the Company 
can employ outside of the panel, or panels. 

When a panel is exhausted and a man is re- employed 
from another panel he will automatically carry over the 
seniority which he has accumulated in his mine to the 
new mine in which he has elected to work. Should he 
refuse to accept such new employment he will retain his 
seniority in his own panel. In case of such refusal the 
Company can then offer the work to the man next in 
line in seniority who is qualified ot fill the job vacancy. 

Men employed in general shops, together with mainte- 
nance men which service all camps and mines, shall have 
seniority only in the local to which they belong. They 
shall have the same rights as the men in the mines and 
on the tipples, i.e., they can, when laid off, indicate classi- 
fications in the shops, or inside and outside the mines, other 
than the classifications from which they were laid off and, 
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if they have seniority and jobs become open for which 
they are qualified, they will be re-employed in such jobs. 
If they refuse employment in a classification other than 
that from which they were cut off they then shall only 
be considered for vacancies in their own classification. | 


(See +5 of Seniority Agreement) 


Seniority i is defined as: An individual’s length of a 
ice at a mine beginning from the date of his last regular 
employment. 
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This Memorandum of Understanding embraces the entire 
understanding of the parties hereto. 
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Respondent’s Exhibit No. 3 


By-Laws or Locat Union 2935, U. M. W. A. 
Clothier, West Virginia 


* * * * 


1190 


We, the members of Local Union No. 2935 realizing that 
to receive the most benefit from our organization and to 
promote the general welfare of the entire membership must 
have some uniform method of procedure to govern the 
membership and deliberations of this body, therefore we 
hereby adopt the following rules and by-laws. 


1195 
BY-LAWS 
ARTICLE [I 


See. 1. This Local shall be known as Local Union No. 
2935 working under the Charter granted to them by the 
United Mine Workers of America. 


Sec. 2. It must in all things conform with State and In- 
ternational Constitutions. 


Sec. 3. Seven members in which officers may be counted 
shall constitute a quorum and may transact legal business. 


ArTICLE II 


Sec. 1. The regular meeting of this Local shall be on the 
first Saturday, and third Saturday of each month, meeting 
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to be called to order at 10 O’Clock, A. M. Subject to change. 

Sec. 2. The officers of this Local shall consist of a Presi- 
dent, Vice President, Recording Secretary, Financial Set- 
retary, Treasurer, three Trustees and one Doorkeeper. 
There also shall be a Mine Committee, Checkweighman and 
assistant Checkweighman. | 


r * * » * * * * * | * 
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ARTICLE IIT ! 


See. 1. The President shall preside at all Local meet- 
ings. He shall sign all official documents when satisfied of 
their correctness. He shall assess a fine on any member of 
this Local for using profane language or disturbing a meet- 
ing. For the first offense fifty cents (50c), for the second 
offense one dollar ($1.00) and for the third offense two dol- 
lars ($2.00) and be removed from the hall. | 


See. 2. The President shall be ex-officio member of all 
committees. | 


Sec. 3. The Vice President shall assist the President 
whenever called upon and shall attend to all of the duties 
of the President’s office when he is absent, and 
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when the President’s office is vacant for any cause, he shall 
succeed to that office. 


See. 4. The Recording Secretary shall keep an souunate 
record of the proceedings of all meetings and perform such 
other duties as the Local may require. 


See. 5. The Financial Secretary shall see that all me 1 
bers pay dues and assessments, and receive all monies for 
the Local and turn same over to the Treasurer and receive 
receipt for same. 


| 
| 
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See. 6. The Treasurer shall receive all monies from the 
Financial Secretary and shall receipt same, and place all 
monies in a bank and make a financial report every three 
months. 


See. 7. The Doorkeeper shall take up the pass word and 
punch attendance cards and see that none but members en- 
ter the hall. 


See. 8. The Trustees shall have charge of, and be re- 
sponsible for, any property of this Local that they have in 
their possession. When an officer leaves his office the Trus- 
tees shall take his books and other property of this Local 
until one is elected. They shall audit the Local’s books 
every six months and shall also provide a place for the 
Local to meet. 
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UNITED MINE WORKERS BUILDING 
WASHINGTON 59, D. C. 


October 24, 1951 


To All Members, Committeemen and Officers of All Local 
Unions, United Mine Workers of America: 


Dear Sirs and Brothers: 


During the past year a wave of unauthorized local strikes 
or work stoppages occurred in various Districts. In nearly 
all of these strikes or stoppages the machinery incorpo- 
rated in joint algreements for the consideration and disposi- 
tion of grievances was not invoked. The International Exe- 
cutive Board, now in session in Washington, D. C., has 
given consideration to the implications involved in these 
strikes or stoppages and reached the following conclusions 
thereon: 
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1. These unauthorized strikes adversely affect the 
contractual relationships between the United Mine 
Workers of America and the coal operators. 





2. Unauthorized strikes cause unnecessary loss of 
earnings to our members, work hardship upon their 
families and are not beneficial to the interests of the 
communities wherein they occur. 


3. Unauthorized strikes reflect discredit upon our or- 
ganization’s sixty-year record of honoring contrac: 
tual provisions and result in strained labor relations 
between the parties signatory to the joint agreements! 





4. In some instances these unauthorized work stop- 
pages have created situations wherein union opera- 
tions have not been able to meet their commitments and 
this resulted in these operations losing business to com- 
petitors. | 


5. The joint agreements between our organization 
and the coal operators contain established machinery 
for the adjustment of disputes between the parties 
signatory thereto which eliminates the necessity for 
ealling strikes. 


6. These unauthorized strikes not only endanger the: 
stability of the coal industry, but encourage the opera- 
tors to demand punitive clauses in wage agreements. 
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On the basis of the foregoing conclusions, the Interna-; 
tional Executive Board, by unanimous vote, urges all mem-, 
bers, local union officers and committeemen, district and. 
international officials to not only refrain from participa-' 
tion in these unauthorized strikes, but to use their efforts | 
and influence to prevent occurrence of said unauthorized | 
strikes in contravention of the International Constitution | 

| 
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and in direct opposition to the established policies of the 
United Mine Workers of America. 

We express the hope that the policies outlined herein will 
be followed in the best interests of our organization and 
our membership. 

On behalf of the International Executive Board, United 
Mine Workers of America. 

Jonn L. Lewis 
President 


THomas KENNEDY 
Vice-President 


JOHN OWENS 
Secretary-Treasurer 
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Respondent's Exhibit No. 5 


Case No. 54-4 


EMPLOYMENT StaTus—Mr. Jog Zima 


” * 2 * * & 


1208 
ConTENTIONS OF MINE WoRKERS 


‘‘The Standard Goodman Shortwall Cutting Machine has 
a dead tail rope that is operated by hand and the 512 Uni- 
versal Goodman Shortwall Cutting Machine has a live tail 
rope operated by electricity. The same procedures are 
used in loading and unloading both machines. Bits are set 
in the same manner in both machines. The method of cut- 
ting coal is set in the same manner in both machines. The 
method of cutting coal is set in the same manner in both 
machines. The method of cutting coal is identical with 
both machines. The controls of the Standard Goodman 
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Shortwall Cutting Machine are at the rear while on the 
512 Universal Rosina Shortwall Cutting Machine they 
are at the side of the machine. In the overall operation of 
both machines it 
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has been proven that it is easier to operate and there is 
less work in the operation of the 512 Universal Goodman 
Shortwall Cutting than there is in the operation of the 
Standard Goodman Shortwall Cutting Machine. This as 
due primarily to the electrical operation of the tail rope. | 
Any employee who has satisfactorily operated a machine 
for almost 29 years could certainly operate a similar ma- 
chine without much difficulty if he were given the oppor- 
tunity. The aggrieved party, at the request of the Superin- 
tendent of the Mine, studied the operation of the 512 Uni- 
versal Goodman Shortwall Cutting Machine and acted asia 
helper in its operation for one shift.”? 


ConTENTIONS OF CoMPANY | 


‘‘The first change in the method of mining at this mine 
in recent years took place in 1951 when conveyor method 
of mining was discontinued and loading machines were in- 
stalled. s further change took place 1 in the mining method 
in February 1952, when trackless mining was begun, with 
the coal being transported from the leading machine at 
the face to nearby loading points by shuttle cars. At this 
time two No. 512 Universal cutting machines were put into 
operation. None of the Standard Goodman machinemen 
listed on the panel being qualified to operate these machines 
and the management having only one qualified operator 
in its employment at this time, Guy Mercer, a No. 512 
Universal operator was hired and put to work as a No. 512 
Universal machine operator. 


‘“‘Mr. Zimla’s demand, which is based solely on _—n 
of service at the mine and disregards accepted standards of 
| 
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qualification, is not in conformance with the needs of the 
operation or the provisions of the Agreement.’’ 


Discussion 


I have carefully read and studied the Agreement, the 
Statement of Facts, the testimony given in the transcript, 
and the briefs submitted by both parties. 
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This case originated February 27, 1953, but Statement 
of Facts was not signed until November 5, 1953. 

The Company’s brief sets forth that the mine has sus- 
pended operation indefinitely, but the Umpire apparently 
is expected to make a decision in this case. 

The following provisions of the Joint Agreement governs 
a decision in this case :— 


‘¢ SENIORITY 


‘*2. In all eases where the working force is to be 
reduced, employees in each job classification at a mine 
with the least service, shall be laid off first.’’ 

This dispute involves Mr. Joe Zimla, who has been em- 
ployed at this mine in the Machine runners-cutting and/or 
Shearing machine classification, who was laid off February 
27th, 1953, because of a reduction in the working force. Mr. 
Zimla was returned to other employment, but contends that 
he should displace another Machine man with less seni- 
ority. 

DECISION 


The evidence substantiates the Mine Workers in this case 
and Mr. Zimla is to be returned to employment, displacing 
if necessary, a machine man of less seniority. 


Respectfully submitted, 
/s/ W. H. Hasxrns 
Umpire. 
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Respondent's Exhibit No. 6 


Re: Grievance or Lon Manppox v. Truax-Tragr Coa | 
ComMPANY 


STATEMENT OF F'Acts 


This case arises at a coal stripping operation. Lon Mad- 
dox is one of the oldest, if not the oldest, shovel operator 
on the job in point of service. At this mine it has been 
the custom to have one group of shovel operators remove 
the overburden and another load the coal which has been 
exposed by removal of the overburden. Lon Maddox has 
been continuously engaged in the latter part of the opera- 
tion from the beginning. At the time involved herein, he 
was so engaged on the evening shift. A few months ago the 
company obtained a new, more complicated, larger shovel 
which was placed in service removing the overburden. Op- 
erators who had been engaged in removal of overburden 
were placed in training to operate the new shovel under 
the direction of operators which the company brought in 
from other operations. Lon Maddox contends that, by rea- 
son of ‘‘step up’’ seniority recognized at the mine, he is 
entitled to the job of operating the new shovel on the day 
shift. 


Discussion 


The employment contract now effective between the par- 
ties herein contains the following paragraph: | 


‘¢ SENIORITY 





‘1. Seniority in principle and practice shall be recog- 
nized in the industry. 


‘2, In all cases where the working force is to be re- 
duced, employees in each job classification at a aan 
with the least service, shall be laid off first. 
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‘*3. Employees who are idle because of a reduction 
in the working force shall be placed in a panel from 
which they shall be returned to employment on the 
basis of seniority. 


‘‘4,. Seniority established by the employees previous 
to the layoff shall be retained and continued upon re- 
employment from the panel. 


‘*5. The reemployment of any idle person in a new 
classification is recognized fully, providing such per- 
son is qualified and is entitled otherwise to the posi- 
tion by reason of his seniority. 


‘‘6. The superintendent of the mine and the secre- 
tary of the local union shall be joint custodians of the 
panel record. 
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‘‘7, In two or three shift operations the question of 
seniority with regard to work on the respective shifts 
shall be left to the discretion of the contracting parties 
at the mine in question. 


‘*8. Grievances under the seniority arrangements 
shall be handled in the usual way under the machinery 
of the contract providing for the consideration and dis- 
position of grievances. 


‘*9. Any person in the panel list who secures casual 
or intermittent employment during the period when 
no work is available for him at the operation shall in 
no way jeopardize his seniority rights while engaged 
in such temporary employment. However, any person 
on the panel list who secures regular employment at 
another operation, or outside the industry, and does 
not return to work when there is available employment 
at the mine for those in said panel, shall sacrifice his 
seniority rights at the operation and shall have his 
name removed from the panel list.”’ 


It will be noted that the language is primarily directed to 


the situation where lay-offs have occurred and a panel is 
established from which workers are reemployed. It should 
also be noted that the qualifications of the worker is a re- 
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quisite in the placing of personnel. The contract provision 
leaves the matters here under discussion open to local 
agreement. 

DEcIston 


It is the finding of this umpire under the evidence pre- 
sented that ‘‘step up”’ seniority exists in this mine but that 
‘‘shift’’ seniority does not. If a vacancy occurred, or a new 
job was created, on the shift Lon Maddox is working, he 
should be given an opportunity to demonstrate whether or 
not be is qualified to operate the new machine on that shift, 
Shift seniority, where it exists, is hereby construed to mean 
that in the present situation Lon Maddox would be entitled 
to operate the same machine he is now operating on the day 
shift, if he so desired, when and if a vacancy occurs on that 
machine on that shift. Under no reasoning can it be shown 
that Lon Maddox is entitled to the double jump”’ which 
he is herein contending for. 





Respectfully submitted, | 
/Signed/ JosepH A. Buace | 
JosEPH A. Buacc, UMPIRE 
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Respondent's Exhibit No. 7 


* * * * * * * * * %* | 
| 


! 
| 


Umpre’s DEcIsion: 


In Re: Sentorrry Cuarms oF Noaw Maynarp, ET ALS., BASED | 


on JOB CLASSIFICATION UNDER THE CONTRACT. 


* * bd * * * ™ bd * * 
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Discussion 


| 
| 


The claimants contend that the basic job classification | 


recognized in employment contract are those listed in | 
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Schedule B in the contract, such as ‘‘loading Machine Op- 
erator’’ and ‘‘Drillers and Shooters,’’ and that in any lay- 
off or change to new equipment such job classification upon 
application of seniority provisions are controlling. The 
claimants aver Employer has dealt unjustly with them by 
not giving them a fair opportunity to qualify for the new 
machines while men, with less service as such operators 
under the terminology used in said Schedule B, are retained 
on active duty. 
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The Employer contends that it has not dealt unjustly with 
claimants nor violated the seniority provisions of the con- 
tract in laying off claimants and not attempting to qualify 
them for the new machines, because the job classifications 
to which seniority was intended to apply are the specific 
job classifications set up by the Employer and heretofore 
applied in practice, without objection from the employees, 


and not the broad functional! classifications in Schedule B. 
Employer says the so-called classifications in Schedule B 
were only intended for wage rate purposes and are not con- 
trolling job classifications for application of the seniority 
provisions of the contract. 


1226 
Respondent's Exhibit No. 8 
Umprre’s Decision: 


In Re: Senrorrry Cuaim oF SHOVEL OPERATOR 
This is the grievance claim of Thomas M. Campbell, 
shovel operator, to the effect that by virtue of prevailing 
seniority under contract he was entitled to the job of op- 
erating a thirty-yard electric power shovel or to a fair op- 
portunity to qualify as the operator thereof, instead of 
being laid off, when use of a 514-yard diesel shovel previ- 
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| 
ously operated by him was discontinued. The claim is for 
re-instatement, pay for back time, and a fair acai to 


qualify at this time. 


Tue Facts 
The facts are undisputed. ! 
Thomas Campbell has been a shovel operator for twenty- 
two years. He had been working at the strip mine in ques- 
tion when the operation was taken over by United Electric 
Coal Company, June 15, 1952. He applied for a job:as 
shovel operator, stated his experience, and expressed pref- 
erence for a two-, three-, or four-yard | 
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machine to the five and one-half-yard machine which was 
then the largest one on hand. He was assigned to a three 
and one-half-yard machine and worked satisfactorily until 
March 1953, when he was shifted to the five-yard machine. 
He operated this five or five and one-half-yard machine 
continuously until its use was entirely abandoned May 20, 
1953. He has not worked since. 

Pending the above, in early February, 1953, the pistes 
acquired an electric thirty-yard shovel. Claimant did not 
ask for a job as an operator of this machine and employer 
did not offer such job to him, nor did employer offer him 
an opportunity to learn how to operate it. Instead, em- 
ployer had three oilers, younger men than claimant both 
in age and length of service, trained by some imported 
shovel operators. These men were then assigned to the big 
thirty-yard shovel and have continued to operate it. The 
required training period, according to claimant, was not 
over three full days and according to employer not me 
than four to six weeks. 

Employer says the fice and one-half-yard shovel was dik- 
continued after experimenting with two methods of strip 
wining—one, the drill bench method in which a smaller 
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shovel cuts a bench, then the coal is shot down, and the 
large shovel follows to clean up and load the coal, and, two, 
doing all of the work with the big shovel itself. Claimant 
was used on the experiment cutting the bench with the five 
and one-half-yard shovel but the employer finally decided 
upon the other method and dispensed with the smaller 
shovel operation. 


* * * 


Discussion 


The right and power to arbitrarily choose and assign 
employees for particular jobs is the fundamental right and 
power of an employer subject only to limitation, if any, 
of the employment contract. Therein it is provided (1952 
Amendment) that: ‘‘1. seniority in principle and practice 
shall be recognized in the industry. 2. In all cases where 
the working force is to be reduced employees in each job 
classification at a mine with the least service, shall be laid 
off first.’ By virtue of these provisions employees have 
acquired vested contract rights based upon seniority im 
each job classification. The initial question therefor is 
whether or not laying off Campbell when use of the five 
and one-half-yard shovel was discontinued was reduction 
of the working force in the same job classification cover- 
ing the then operators of the thirty-yard shovel who ad- 
mittedly had less service in point of time than the claimant 
Campbell. Re-stated, the inquiry is: Are operators of 
shovels, regardless of size or other difference in said 
shovels, in the same job classification on a strip mining op- 
eration? 


1235 


¥* * * 2 * x * * * 


The last pertinent question is who has the right or power 
to ultimately determine capacity or ability to wield the new 
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tool? The contract is silent but the residual power of em- 
ployment and job assignment is vested in the employer. It 
follows as a corollary that the employer shall be the judge 
of such ability. But since the contract expressly subjects 
seniority disputes to settlement by the customary procedure 
affecting discharges it impliedly invokes the limitation upon 
the employer’s power, that is, that it shall not deal un- 
justly with the employee in the application of the contract 
provisions. Hence, the test appears to this Umpire to be, 
that ability to use a new tool or to accept and respond to 
the new responsibility involved, shall be determined by ‘a 
fair trial to ascertain physical capacity, aptitude, endurance 
and knowledge or understanding of instructions, verbal or 
written, with due weight | 








1236 | 
being given to safety and a reasonable rate of productive 
labor. The criteria is not the maximum production of the 
most efficient operator but the reasonable and average re- 
sponse to a similar initial trial or test given to all operators 
without prior experience with the new tool. In this case the 
standard test procedure appears to have been established 
in February 1953 before any operator was first permitted to 
proceed alone. If these men had not passed the tests at 
that time they would have been rejected and others given a 
like opportunity. In the final determination the employer 
is the judge so long as the judgment is not so wide of the 
facts as to amount to an injustice to the aspiring employee. 


| 
* * * . * % * * * ie 
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DEcISsION 





Claimant, Thomas Campbell, shall be given a fair test 
or trial as operator of the thirty-yard shovel, under con- 
ditions and methods substantially similar to those applied 
in February 1953 to initially determine ability of the oilers 


| 
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placed on the thirty-yard shovel, up to the time when they 
were first permitted to operate on their own; but, in ac- 
cordance with claimant’s offer, not longer than three days 
duration, unless the employer chooses to continue there- 
after. Determination of ability and aptitude to handle the 
thirty-yard shovel to produce at a reasonable productive 
rate with average safety shall be made in good faith by the 
employer. 

Whether or not claimant is subsequently given a job of 
operating a thirty-yard shovel, he shall not be paid back 
wages as 


1238 
such operator from the date of his lay-off up to the begin- 
ning date of test. 
D. Grove Mouer 
Umpire 
Mullens, West Virginia 
November 2, 1953 
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Respondent's Exhibit No. 9 
JOHN SISSON 
vs. 
Armco SrEeL Corporation (Nellis No. 3 Mine)— 
(Supplemental Decision) 


Subsequent to the issuance of your umpire’s decision 
under date of January 3, 1955, in the above styled case, 
both parties raised certain questions regarding the proper 
interpretation of said opinion. Your umpire determines 
it proper that his said opinion be supplemented as follows 
in light of those questions: 


1. Your umpire’s opinion dated January 3, 1955, pur- 
posely did not contain a directive to the company to give 
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John Sisson an opportunity to qualify to help on the Uni- 
versal Tyle Machine. It is up to Mr. Sisson to make the 
personal choice whether he desires to undertake to prove 
his qualification. Your umpire ’s opinion should be con- 
strued as holding Mr. Sisson is entitled to such a a 
sig if he chooses to ask for it. 





2. Management has the right to decide whether the 
inating should be outside the mine or on the job, since 
that would be one of the details of the ‘‘trial’’ or “test” 
to be determined by management. See the quotation from 
Umpire Moler included in your umpire’s decision. : 

3. According to the record presented to your umpire, 
there were fourteen cutting machine helpers at the Nellie 
No. 3 Mine on October 8, 1954, whose names and starting 
dates of employment are set forth in your umpire’s deci- 
sion. That group of men constituted the job classification 
here concerned. The man Mr. Sisson might replace would 
be the one among these fourteen who has the lowest senior- 
ity status, namely, Dewey Woodrum, and the consequent 
rights of Mr. Woodrum, in turn, would be determined by 
the application, within that job classification, of the provi- 
sions of the Seniority Paragraph of the Wage Agreement. 


1240 , 
* * * 3 * * * * | ¢ 


Given under my hand this 11th day of January, 1955. 
J. Ross Hunter, Jr. | 
Umpire 
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JOHN SISSON 





vs. 


Armco STEEL Corporation (Nellis No. 3 Mine) 


* * * * 
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The instant case specifically concerns the proper classi- 
fication of the cutting machine helpers at the Nellis No. 3 
Mine. According to the contention of Mr. Sisson, all such 
helpers, whether on the 35 BB machine, or on the Univer- 
sal Type Machine, should be classified together, with the 
result he would enjoy a seniority status superior to Messrs. 
Lloyd Brown, Charles Dodson, and Dewey Woodrum. The 
contention of the Company is that the helpers on each 
type of machine should be classified separately, 
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and that the reduction in the number of helpers on the 
35 BB Machine, he was properly laid off. 


* * * * * * * 
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The present record indicates that of the ten helpers on 
the Universal Machines, five received a short training out- 
side the mine from the manufacturer’s representative, and 
the other five received their training on the job. A similar 
training is all John Sisson asks, and is all he is entitled to. 
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Charging Parties’ Exhibit No. 1 
Beckley, West Virginia 
August 17, 1953 


All Local Unions 
District 29, UMWA 


Greetings: 


The following are the facts in the case at the Pocahontas 
Fuel Company mine, Itmann, West Virginia. 
On Friday, May 8, 1953, the night shift struck over a 


424 





(1249) 


boss named Bob Jackson for conduct unbecoming to a fore- 
man. ! 

On Saturday, May 9, 1953, the Local Union met and 
voted to return to work and handle the case in accordance 
with the terms of the Contract. In this meeting, A. |L. 
Anderson, Recording Secretary, moved that because the 
night shift had lost a shift, the day shift should do like- 
wise. Billy Queen, President, entertained the motion. 
(This motion should have been declared out of order by the 
President). | 

On Monday, May 11th, the mine was laid idle in violation 
of contract. A Bull Gany of 19 men worked on the outside 
and two men, Alvie Daniels and William Hall, roof bolted 
on the mainline on the inside. 

On the evening of May 11th, Billy Queen, A. L. dieiaiahe 
and William Acord met me in the District 29 Office at 
7:30 P. M., by appointment. They were seeking informa- 
tion as to how they could go about running off Daniels and 
Hall from Itmann. They were told by me that if Daniels 
and Hall violated any of the laws of the Organization, they 
should be tried in the Local Union. They were told that 
if Hall and Daniels were deprived of their rights to work, 
they would be entitled to pay from the Local Union. | 

On May 12th, the recommendation of the District Presi- 
dent was ignored and Daniels and Hall were run away 
from their work. 

On June 2nd, the Officers of Local Union No. 9690 were 
called to the District Headquarters to show cause why they 
had ignored the International Constitution in refusing 
Daniels and Hall a trial in the Local Union. Billy Queen, 
President, speaking for the Local Union said that no one 
stopped them from work and that they could be working 
every day if they cared to. 

One June 3rd and 4th Daniels and Hall returned to work 
and the mine was egain shut down. 
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On June 2nd the Local Union Officers asked the District 
Executive Board to remand the case back to the Local 
Union for trial. The request was granted, but on June 
13th Local Union No. 9690 held a Kangaroo Court but did 
not try Daniels and Hall. The Local Union Officers tried 
themselves and freed themselves of charges preferred by 
Daniels and Hall, wherein they had been charged with 
violating the Contract and International Constitution. 
President Queen stated that Hall and Daniels need not be 
tried as there was nothing against them. 

On June 14th Hall and Daniels reported for work again 
and the mine did not work. 

On an appeal from Hall and Daniels, a trial was held in 
the District Headquarters on June 20th. The Local Union 
laid the mine idle and brought in about 80 members pur- 
ported to be their witnesses, only using about ten of them 
as witnesses. The rest were used in an attempt to intimi- 
date the District Executive Board—without 
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success. Several of those who represented Local Union No. 
9690 said: ‘‘To Hell with John L. Lewis, we don’t need any 
of his B.S. Let him take the Charter and go to Hell with 
it. We will start a union of our own.’”’ In this meeting 
witnesses for the Local Union testified unanimously that 
there had been no picket line or no strike at the mine. 
Yet, Daniels and Hall were accused of scabbing. This 
position is impossible. 

The only real union men in any union are the men who 
obey the Constitution and the Contract. The 21 men who 
worked at Itmann on May 11—were obeying the Laws of 
the Union. 

On June 26th the District Executive Board handed down 
the following decision: 

‘The District Executive Boards finds the Local Union 
Officers: Billy M. Queen, President; A. L. Anderson, Re- 
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cording Secretary, guilty of violating Article 21, Section 
10, of the International Constitution. | 

We find that because of their cupidity and incompetency 
they have misguided the rank and file members of the 
Local Union and laid them liable to great financial respon- 
sibilities and have violated Article 18, Section 2, and Artir 
cle 6, Section 3, of the International Constitution. : 

We find Local Union 9690 guilty of depriving Daniels 
and Hall of an opportunity to work and earn a livelihood, 
in violation of the International Constitution.”’ : 


PENALTY 


‘‘It is the decision of the District Executive Board that 
the above-named Local Union Officers shall not hold any 
office in the Local Union for a period of two years. 


(The entire trouble was brought about by A. “| 
Anderson’s illegal motion, which was entertained by 
the President, Billy M. Queen.) | 


“It is the further decision of the Board that the Local 
Union shall pay Alvie Daniels and William Hall for time 
lost from May 12 (exclusive) until they are ordered back 
to work by an order of the Local Union No. 9690, and a 
written pledge and guarantee of protection is given the said 
Daniels and Hall. ! 





‘“‘By unanimous vote of the Executive Board of District 
29, United Mine Workers of America. 


s/ Geo. J. Titter | 
Chairman, Executive Board | 
District 29, U. M. W. A. | 


‘‘Note: It was not a pleasant task for the District 29 
Executive Board to make this decision. However, each 
member of the United Mine Workers of America has 
an individual responsibility to carry out the Laws of 
the Union. 
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If this act of tyranny were allowed to go unchal- 
lenged, the Democracy of this Great Union would auto- 
matically revert to fascism and we would soon destroy 
ourselves by our own intolerance.’’ 


* * * a € * & x ® 


Local Union 9690 appealed from the decision of the 
District (29) to the International Executive Board. 


* * * * * * * * * 
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On Wednesday, July 22nd, the mine was shut down on 
the pretense that they were aggrieved over the discharge 
of Seldon Cox, who had been discharged for laying off the 
last day before the vacation, on June 26th, and the first 
day after the vacation, on July 7th. However, on August 
4th, after the mine had been returned to work, District 29 
won his re-instatement before the Joint Board in Bluefield. 
Five unnecessary days were lost over this ‘‘Wild Cat’’ 
strike by the men at Itmann and additional days by the 
other Pocahontas Fuel Company mines. 


* * s * * * * 
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On Thursday, July 30th, the Itmann mine resumed oper- 
ation and 19 men including the President, Recording Sec- 
retary, Financial Secretary, Treasurer, and three Mine 
Committeemen, were discharged for interfering with the 
operation of the mine and being absent for more than two 
days without the consent of the Operator, as set out on 
Pages 35 and 41 of the National Bituminous Coal Wage 
Agreement. 


* * * * * & * * * * 


Laying idle the Itmann mine through unauthorized 
strikes between May 8th and July 30th, losing 17 days, 
and shutting down other Pocahontas Fuel Company Mines 
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in violation of the Contract left your District Officers with- 
out a reasonable defense. Precedence had been established 
in cases similar to this, in the past, by umpire decision. 
We were indeed lucky that the list was not longer. | 
* a * * * * * * * 1 
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The United Mine Workers of America signed a Contract 
in October, 1952, with the Operators, including a new sec- 
tion, Page 109 of the Bituminous Coal Wace . Agreement, 
which reads as follows: | 


“<The United Mine Workers of America and the 
Operators agree and affirm that they will maintain 
the integrity “of this Contract and that all disputes apd 
claims which are not settled by agreement shall 
settled by the machinery provided in the ‘Settlement 
of Local and District Disputes’ Section of this Agree- 
ment unless national in character, in which event the 
parties shall settle such disputes by free collective 
bargaining as heretofore practiced in the industry, it 
being the purpose of this provision to provide for the 
settlement of all such disputes and claims through the 
machinery of this contract provided and by cailective 
bargaining without recourse to the courts.”’ | 


In short this clause provides that Operators will not sue 
the United Mine Workers for damages under the Taft- 
Hartley Act, as long as the Mine Wolken: fulfill their 
contract, and to date no law suits have been filed against 
the union, the operators in District 29 have fulfilled this 
pledge, and it behooves the Coal Miners of the District to 
do likewise. This is a solemn obligation, which must be 
carried out. ! 


Respectfully submitted, 


Gro. J. Trrer, 
President 
District 29, U. M. W. A 
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Charging Parties’ Exhibit No. 2 
UNITED MINE WORKERS OF AMERICA 
BECKLEY, W. VA. 


Geo. J. Titler Telephone 3329 
President Box 511 
D. M. Stamper August 18, 1953 


Secy-Treas. 


To Members of Local Union No. 9690, UMWA, Itmann, 
West Va. 


Greetings : 


This is to advise that on August 17, 1953, District 29 by 
authority of the International Union established at It- 
mann, a provisional Local Union, until such time as the 
District Organization feels that the membership is capable 
of running their own affairs. The newly appointed officers 
are as follows: 

Willard Sanson, President; Charles Radford, Vice Presi- 
dent; Ralph E. Brown, Recording Secretary; Joe Simpson, 
Financial Secretary; Gene Francis, Treasurer; Elmer Law- 
son, Doorkeeper; Mine Committeemen, Willard Sanson, 
Chairman, Charles Taylor and James Whitson; Safety 
Committeemen, Oren McNeely, Chairman, Ward McClure, 
and James Russell. 

An Audit of the books reveal that eighty-nine days from 
May 16th through August 15th, Local Union 9690 spent 
more than nine thousand ($9,000.00) dollars, or more than 
one hundred ($100.00) per day to run the Local Union had 
given authority to Billy Queen to spend the money as he 
saw fit, without approval of the Local Union. Such actions 
are in violation of the Laws of the Organization. On Au- 
gust 4th the treasury was divided between a few members 
of the Local Union. 

The District Organization will attempt to salvage a little 
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of the monies illegally taken from the treasury of Local 
Union No. 9690 and guide the Local Union affairs in a 
workmanlike manner, until an election is held at an unde- 
termined date, at which time new officers will be elected and 
autonomy restored to the Local Union. 

If each member of the Local Union would make it his 
business to attend the Local Union meetings and voice his 
sentiments, these unfortunate incidents would not occur. 

Your very truly, 7 
Geo. T. Trrter, | 
President, District 29, U. M. W. A; 
GJT :eb | 
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Charging Parties’ Exhibit No. 3 


UNITED MINE WORKERS OF AMERICA | 
UNITED MINE WORKERS BUILDING | 
1300 KANAWHA BOULEVARD, F. 
CHARLESTON 29, W. Va. 
September 2, 1955 


To Att Memsers or Locat Unton 9735, Unrrep Mine Work- 
ERS OF AMERICA 





This letter is addressed to you as a member of the United 
Mine Workers of America, Local Union 9735, Westmoye- 
land, West Virginia. 

Certain members of Local Union 9735, without suas: 
zational authority and in direct opposition to the regularly 
adopted rules governing the operation of the United Mine 
Workers of America, in direct opposition to provisions of 
the National Bituminous Coal Wage Agreement to which 
the Westmoreland Coal Company is signatory, and in direct 
opposition to the interests of the majority of the members 
of Local Union 9735, have for nearly one month prevented 
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the operation of the No. 3 Mine of the Westmoreland Coal 
Company and for nearly two weeks have stopped the opera- 
tion of the No. 2 Mine of the same company. 

You are a member of Local Union 9735 are responsible 
for the action of that Local Union. 

You are hereby officially requested to take immediate 
and positive action to have the mines of the Westmoreland 
Coal Company returned to operation and have any and all 
complaints that may exist adjudicated in accordance with 
approved constitutional procedures or in accordance with 
the grievance machinery of the National Bituminous Coal 
Wage Agreement, whichever has jurisdiction. 

We sincerely hope that your response to this request 
will be such that the District and the International Union 
will not be required to invoke the Constitution of the In- 
ternational Union in order to properly protect the validity 
of the National Agreement and the interests of our mem- 
bership. 

Yours very truly, 


R. O. Lewis 
President 
ROL/am 


1257 
Intermediate Report 


STATEMENT OF THE CASE 


Upon a charge filed by the Company and Association 
above named, the General Counsel of the National Labor 
Relations Board, by the Regional Director for the Ninth 
Region (Cincinnati, Ohio) issued a complaint, dated No- 
vember 30, 1955, alleging in substance that the Unions 
above-named, herein referred to as the International, the 
District, and the Local, respectively, and, collectively, as 
the Respondents, had engaged in uni/air labor practices 
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within the meaning of Section 8 (b) (3) and (d) and Sec- 
tion 2 (6) and (7) of the National Labor Relations Act, 61 
Stat. 136, herein called the Act, in respects more particu- 
larly detailed below. The Respandents. International and 
District 17, filed a joint answer, and the Respondent Local 
a separate answer. The answers denied the commission 
of unfair labor practices as alleged in the complaint, and 
also set up various affirmative defenses by way of avoid- 
ance of the complaint’s allegations. Pursuant to notice a 
hearing was held at Charleston, West Virginia between 
February 27 and March 1, 1956, before Arthur Leff, the 
undersigned duly designated Trial Examiner. All parties 
were represented by counsel and were afforded full oppor- 
tunity to be heard, to examine and cross-examine witnesses, 
and to introduce evidence bearing on the issues. At the 
opening of the hearing, the Respondents were allowed to 
amend their answers a certain respects. At the end of 
the General Counsel’s case, the Respondents moved to dis- 
miss the complaint for insufficiency of proof. The motion 
was denied. The same motion was renewed at the end of 
the entire case, and at that time ruling thereon was re- 
served. That motion is now disposed of in accordance with 
the findings of fact and conclusions of law made below. 
After the completion of oral argument at the end of the 
ease, the General Counsel moved to amend the complaint by 
adding 
1258 


an additional unfair labor practice allegation.t. The motion 
was denied. Opportunity was afforded all parties to argue 
orally upon the record and to file briefs and proposed find! 
ings and conclusions. Briefs were submitted by the parties 
on April 10, 1956. | 





| 
1The proposed amendment read: 
‘“Respondents failed and refused to meet and bargain collectively with 

the Charging Parties at any time during the period January 27, 1955, to 
February 10, 1955.’ | 





i 
| 
| 
1 
| 





(1258) 


Upon the entire record in the case and from my observa- 
tion of the witnesses, I make the following: 


Finpincs or Fact 
I. The business of the Company 


Boone County Coal Corporation is a West Virginia cor- 
poration engaged in the mining and distribution of bitumi- 
nous coal at its mining facility near Sharples, West Vir- 
ginia, where it also maintains its principal office. During 
1955 the Company’s sales exceeded $2,000,000, of which 90 
percent in value was shipped to points located outside the 
State of West Virginia. It is agreed that the Company 
is engaged in commerce within the meaning of the Act. 


IJ. The labor organizations involved 


The complaint alleges, and the answers admit, that the 
Respondents are labor organizations within the meaning of 
Section 2 (5), 8 (b) and (d) of the Act. The International 
is the parent organization. District 17 is one of the terri- 
torial subdivisions of the International formed by the 
latter. It does not have a separate charter, nor any sepa- 
rate constitution or bylaws apart from that of the Interna- 
tional. The officers of the District are appointed by the 
International, and their salaries are paid by the Interna- 
tional, although lower officials of District 17 are compen- 
sated from the District’s own funds separately raised. 
The Local is a subordinate Union chartered by the Interna- 
tional, having its own separate constitution and bylaws 
and its own officers who are elected by the Local’s member- 
ship. 

III. The unfair labor practices 
A. Introduction: the issues 


The Company employs at its mine near Sharples, West 
Virginia, some 275 workers. The Company’s mineworkers 
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are represented at the minc level by the Respondent Local, 
a Local chartered by the Respondent International and 
lying within the territorial jurisdiction of the Respondent 
District. The Local does not represent any employees 
other than those at the Company’s mine. The Company, is 
a member of the Kanawha Coal Operators’ Association, a 

multiple- employer association composed of employers own- 
ing and operating bituminous coal mining facilities in the 
State of West Virginia, and having as one of its purposes 
the conduct of labor negotiations with District 17 and the 
Local. The Kanawha Association, in turn, is a member of 
the Southern Coal Producers Association, composed of 
employers and associations of employers owning and Op- 
erating bituminous coal mining facilities in several States, 
including West Virginia, and having as one of its purposes 
the conduct of labor negotiations with the International and 
District 17. At the times material herein the Southern Coal 
Producers Association and the Kanawha Association were 
among the signatories to the ‘‘National Bituminous Coal 
Wage Agreement of 1950 as Amended September 1952,’’ 
the contract then in effect between the International and 
the numerous coal operators, associations and companies 
signatory thereto. That agreement also carried the signa- 
ture of District 17, but not that of the Local. At the hear- 
ing, it was | 





1259 


stipulated, at least for purposes of this proceeding, that 
covered employees in the multiple-employer unit repre- 
sented by the Southern Coal Producers Association consti- 


tute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9 (b) of the Act.? 





2 The precise bargaining unit as stipulated is as follows: 


All employees working in or about the mines of coal mine operators 
designating and authorizing Southern Coal Producers Association as their 
representative for the purposes of collective bargaining, excluding coal 
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It was further stipulated that the International was at all 
times material herein, and now is, the exclusive bargaining 
representative of all employees in the said appropriate unit 
within the meaning of Section 9 (a) and (b). 


The alleged unfair labor practices in this case are tied 
to a work stoppage of the Company’s employees that began 
on January 27, 1955, and continued for a period of about a 
month. The complaint alleges that the Respondents ‘‘called 
a strike’’ of the Company’s employees to enforce their 
demands in respect to a difference which had arisen con- 
cerning employment by the Company of a coal loading ma- 
chine operator. The union demands, according to the 
complaint, were inconsistent with the terms of the effective 
collective bargaining contract, particularly the seniority 
provisions thereof. Moreover, according to the complaint, 
the Respondents called the strike without first exhausting 
the various procedural steps set out in the contract for the 
settlement of differences, disputes, and grievances, culmi- 
nating, as a last step, in the referral to an umpire for 
binding arbitration. The gravamen of the complaint is 
that the Respondents engaged in an unlawful refusal to 
bargain by calling a strike in these circumstances. The 
theory on which the complaint would support the asserted 
statutory violation is a two-pronged one. It is alleged, first, 
that by striking without exhausting the contractual pro- 
cedures for the settlement of disputes the Respondents 
engaged in conduct that was ‘‘in derogation of their con- 
tractual responsibilities’? and thus ‘‘abortive of the collec- 
tive bargaining processes which the Act was intended to 
encourage.’’ It is alleged, alternatively, that by means of 


inspectors and weigh bosses at mines where men are paid by the ton, 
watchmen, clerks, engineering and technical forces of said coal mine oper- 
ators working at or from a district of local mine office, essential super- 
visors in fact, such as mine foremen, assistant mine foremen, who in the 
usual performance of their duties may make examination for gas as 
prescribed by law, and all other supervisors as defined in the Act. 
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the strike the Respondents were attempting to modify the 
seniority provisions of the contract, and in doing so vio- 
lated Section 8 (b) (3) by failing to comply with notice and 
other requirements which Section 8 (d) makes a condi- 
tion precedent to terminations or modifications of con 
tracts. 

The Respondents take issue with the allegations of the 
complaint both on the facts and on the law. They deny, to 
begin with, that the Respondents, or any of them, were 
responsible for calling or carrying on the work stoppage, 
which they describe in their answer as ‘‘an unplanned, 
spontaneous, and voluntary act on the part of [the Com- 
pany’s] employees.’’ They concede that the immediate 
precipitating cause of the employees’ ‘‘wildeat’’ action 
was the Company’s hiring on January 27, 1955, of a new 
employee as coal loading machine operator, a matter that 
had earlier been the subject of a dispute with the Company. 
But they deny that the employees’ demands with respect to 
that dispute were inconsistent with the contract or re- 
quired any modification thereof ; indeed they allege affirma- 
tively that the Company’s hiptag of the new employee ata 
time when the Company had employees in a lay-off status 
was in direct violation of the seniority provisions of the 
contract. Further, they allege that the hiring of the new 
employee was but one of numerous incidents in the recent 
past where the Company had circumvented contractual 
seniority rights, and that it was the cumulative effect of 
such incidents, | 

| 

1260 ; 
added to ‘‘repeated violations’’ of the safety violations of 
the contract, as well as a belief that the Company was 
discriminating against its Negro employees, that led the 
employees in protest to engage in a spontaneous work 
stoppage. The Respondents aise take issue with the com- 
plaint’s allegation that the strike was in derogation of cont 
| 
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tractual responsibilities. They deny that the contract 
imposed any duty upon the Respondents, or upon the em- 
ployees in the mine, to refrain from striking before ex- 
hausting the grievance procedures. On the contrary, they 
assert affirmatively that the right to strike was one re- 
served to them under the contract as well as the statute. 
In addition, the Respondents allege in their answers that 
notwithstanding the work stoppage, they remained ready 
and willing to, and in fact, did, meet and confer with the 
Company in accordance with the contract’s procedures for 
the settlement of disputes. They assert that by that means, 
and by good faith bargaining within the meaning of Sec- 
tion 8 (b) (3) and 8 (d), they were able to bring about an 
end to the work stoppage and a settlement of the dispute. 
Finally, the Respondents allege that the factual allegations 
of the complaint, even if true, do not establish a refusal to 
bargain within the meaning of the Act. 


B. Applicable contractual provisions 


Before proceeding with a chronological development of 
the relevant facts, it may be helpful in the interests of 
clearer comprehension, to advert first to some of the con- 
tractual provisions to which the issues of this case relate. 
The provisions are contained in the National Bituminous 
Coal Wage Agreement of 1950, as amended September 29, 
1952. That agreement is not a completely self-contained 
contract, but, subject to amendments, modifications, and 
supplements as therein provided, incorporates by refer- 
ence, carries forward, and preserves the terms and condi- 
tions of a number of earlier agreements, entered into on a 
national basis between the International and signatory 
operators, dating back to the Appalachian Joint Wage 
Agreement of 1941. 


The seniority provisions which, according to the com- 
plaint the Respondents attempted to modify, and which, 
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according to the answer, the Company violated, to the ex- 
tent here relevant, read as follows: 

Seniority 


i, Seniority i in principle and practice shall be recog- 
nized in the industry. 





2. In all cases where the working force is to be re- 
duced employees in each job classification at the mine 
with the least service shall be laid off first. . 


3. Employees who are idle because of a reduction in 
the working force shall be placed in a panel from which 
they shall be returned to employment on the basis of 
seniority. | 

4. Seniority established by the Employees previous 
to the layoff shall be retained and continued upon re- 
employment. | 


5. The reimployment of any idle person in a new 
classification shall be recognized fully, providing such 
person is qualified and is entitled otherwise to the posi- 
tion by reason of his seniority. ! 


6. The superintendent of the mine and the secr stanly 
of the local union shall be joint custodians of the 
panel record. ! 


* es * * * * * * * 
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8. Grievances under the seniority arrangements 
shall be handled in the usual way under the machinery 
of the contract providing for the consideration and 
disposition of grievances. 


i 
* * * * * * * * i * 





As already noted, the parties are agreed that the event 
which at least sparked the work stoppage was the hiring 
on January 27, 1955, of a coal loading machine operator 
who had not theretofore been employed at the mine. The 
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Company contends that its action was in accord not only 
with the ‘‘Seniority’’ article just set out, but also with a 
management rights provision which, it says, the Respond- 
ents’ strike action similarly sought to modify. That pro- 
vision, to the extent applicable, reads as follows: 


The management of the Mine, the direction of the 
working force, and the right to hire and discharge is 
vested exclusively in the operator... 2 


The procedures for the settlement of differences and 
disputes (including grievances relating to seniority) are 
spelled out in the following section: 


Settlement of Local and District Disputes 

Should differences arise between the Mine Workers 
and the Operators as to the meaning and application 
of the provisions of this Agreement or should differ- 
ences arise about matters not specifically mentioned in 
this Agreement, or should any local trouble of any 
kind arise at the mine, an earnest effort shall be made 
to settle such differences immediately: 


1. Between the aggrieved party and the mine man- 
agement. 


2. Through the management of the mine and the 
Mine Committee. 


3. Through District representatives of the United 
Mine Workers of America and a commissioner repre- 
sentative (where employed) of the coal company. 


3It may be here noted, however, that the breadth of this clause is qualified 
by other provisions in the contract. The seniority article provides one example. 
Another, is a provision making discharge cases a grievance matter, and provid- 
ing for reinstatement where it is established that ‘‘an injustice has been 
dealt the Mine Worker.’’ 


4 At the Company’s mine the commissioner representative is a designee of 
the Association. 
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| 
4. By a board consisting of four members, two of 
whom shall be designated by the Mine Workers and 
two by the Operators. 


5. Should the board fail to agree the matter shall, 
within thirty (30) days after decision by the board, be 
referred to an umpire to be mutually agreed upon by 
the Operator or Operators affected and by the duly 
designated representatives of the United Mine Work- 
ers of America, and the umpire so agreed upon shall 
expeditiously and without delay decide said case. The 
decision of the umpire shall be final . | 


A decision reached at any stage of the cael 
above outlined shall be binding upon both parties 
hereto and shall not be subject to reopening by any 
other party or branch of either association except by 
mutual agreement. 


1262 


The 1950 agreement, as amended in 1952, also contains 
&@ provision in a section entitled “Miscellaneous, ? reading 
as follows: | 


3. The United Mine Workers of America and ths 
Operators agree and affirm that they will maintain the 
integrity of this contract and that all disputes and 
claims which are not settled by agreement shall be set- 
tled by the machinery provided in the ‘‘Settlement of 
Local and District Disputes” section of this Agree- 
ment unless national in character in which event the 
parties shall settle such disputes by free collective 
bargaining as heretofore practised in the industry, it 
being the purpose of this provision to provide for the 
settlement of all such disputes and claims through the 
machinery 1 in the contract provided and by i 
bargaining without recourse to the courts. 
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C. The events leading to the work stoppage 


It is the Respondents’ claim that the work stoppage 
which began on January 27, 1955, while precipitated by the 
employment of a new employee on that day, was actually 
induced by a combination of conditions over which the 
employees felt aggrieved—including discriminatory con- 
duct by the Company against employees of the Negro race,* 
violations by the Company of safety provisions of the 
contract, and circumvention by the Company of the senior- 
ity provisions of the contract. Consideration of the racial 
discrimination and safety aspects of the Respondents’ 
claim need not detain us long. The evidence upon which 
the Respondents rely clearly falls short of establishing 
that the Company actually discriminated against its Negro 
employees because of their race. While there is testimony, 
largely hearsay, indicating that some employees may have 
entertained such a belief, it also appears that the incidents 
to which they were traceable, some trivial in character, 
occurred for the most part long before the stoppage began. 
Before the work stoppage, nothing was said to the Com- 
pany to indicate that any employees felt themselves ag- 
grieved on that account. Through most of the work stop- 
page no mention was made of that subject nor indication 
given to the Company that it was a point in controversy. 
As will hereinafter more fully appear, the subject of racial 
discrimination was first raised at the meeting between 
District and Association officials on February 24, 1955, at 
which the dispute which gave rise to the work stoppage 
was finally settled. But even at that meeting, racial dis- 
crimination appears to have been mentioned only in pass- 
ing as a subordinate topic, and not to have been asserted 
as a substantial reason for the work stoppage. What has 
just been said with regard to the racial discrimination 
claim applies equally to the safety violations claim. There 


5 About 20 percent of the Company’s employees were of that race. 
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| 
is evidence that shortly before the work stoppage the 
Local’s mine safety committee had directed the Company’s 
attention to a number of minor safety conditions requiring 
correction, but no suggestion that the Company refused to 
correct them. There is also evidence of a cave-in that 
occurred at a section of the mine not yet in operation 
several days before the stoppage, and of an argument the 
same day between members of the mine safety committee 
and a management representative stemming from the lat- 
ter’s accusation that the committee was improperly making 
an inspection without first arranging to have a manage- 
ment representative present. But, as in the case of the 
racial discrimination claim, nothing was said about this 
when the work stoppage occurred; it was not mentioned as 
a matter in dispute in the several meetings between the 
Local mine committee and the Company that intervened 
between the work stoppage and the District-Association 
meeting on February 24, and, though raised and discussed 
in passing at the February 24 meeting, it was not even 
then treated as an issue in dispute that required settlement 
before the men returned to work. Beyond what has been 
said, it would serve no useful purpose to detail here the 
testimony adduced on racial discrimination and safety vio- 
lations. My overall impression from all the testimony is 
that these | 
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\ 
claims were invoked by the Respondents, if not as a smoke- 
sereen, at least as an afterthought. I am convinced, and 
find, that neither considerations of supposed racial dis- 
crimination nor concern over mine safety had any signifi- 
eant relationship to the forces contributing to the work 
stoppage or to the objectives of that stoppage. 

The claim of seniority circumvention stands on another 
footing. The record reflects that the work stoppage was 


directly traceable to pre-existing differences between the 
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mine employees and mine management as to how seniority 
was to be applied to job vacancies, and that the particular 
event which sparked the stoppage was an aspect of that 
dispute. The facts relating to the seniority dispute will 
therefore be covered here in greater detail. 


At the times relevant herein, the Company had an idle 
panel of about 40 laid-off employees with seniority rights 
under the contract. The Company also had on its working 
force a number of employees who had previously filled 
machine job classifications but had subsequently been as- 
signed to lower rated and lower paid classifications. In 
past years, when new machines requiring different skills 
were installed, it had been the Company’s policy and prac- 
tice to upgrade employees on its existing working force 
and train them in the operation of such equipment, rather 
than to hire employees from outside the mine. But that 
practice was altered after Richard Mitche!! came to the 
mine as assistant superintendent in October 1954. Now 


management took the position that it was not running a 
training school and that it would not consider an employee 
on the working force or idle panel as eligible for a job 
vacancy unless that employee was fully qualified without 
additional training to take over at once the operation of 
the new equipment. 


Before the particular dispute leading to the work stop- 
page arose, a number of incidents occurred that left mine 
employees with the impression that the Company was at- 
tempting to circumvent the contractual provisions relating 
to employee seniority rights. Thus, Mitchell, shortly after 
he came to the mine, hired a new employee, Paul Florence, 
to run an JIRU cutting machine. The Local Mine commit- 
tee * consented to the hiring of Florence upon the condition 


6 The collective bargaining agreement provides for a mine committee of 
threo mineworkers at each mine to be elected by the mineworkers employed 
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that the Company would discharge Florence if it did not 
retain him on the cutting machine, and not transfer him to 
another job for which an employee on the idle panel might 
be qualified. Not long thereafter, the mine’s operations 
were reduced from three shifts to two, requiring the use 
of one less employee on that particular machine. The Com- 
pany at first retained Florence in preference over another 
employee with greater seniority. The Local mine commit- 
tee protested that this was in violation of the other ém- 
ployee’s seniority rights and insisted that he be returned 
to his former job and that Florence be cut off and put ion 
the panel. Mitchell, however, did not want to let Florence 
go, asserting that Florence was a particularly efficient 
operator. The dispute was finally adjusted by an agree- 
ment under which the employee with greater seniority was 
put back on the machine job, and Florence was allowed to 
be placed in another position on the work force. Thus, too, 
the Company on a number of occasions during the same 
period obtained the mine committee’s consent to hire par- 
ticular men out of seniority from the idle panel list on the 
representation that such men were needed for : 
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particular job assignments for which senior employees on 
the panel were not qualified. Notwithstanding that repre- 
sentation, however, the Company shortly after hiring such 
employees reassigned or transferred them to other work 
assignments for which there were available qualified senior 
employees on the idle panel. That led to a belief among 


| 
at that mine. With regard to the authority of the committee, the ieaser ig 
provides: 


The duties of the Mine Committee shall be confined to the ore os 
of disputes arising out of this Agreement that the mine management and 
the Mine Worker, or Mine Workers, have failed to adjust. The Mine 
Committee shall have no other authority or exercise any other control, 
nor in any wuy interfere with the operution of the minc... 
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mine employees that the Company was deliberately seek- 
ing to circumvent the normal operations of the seniority 
system so as to discriminate against older employees and, 
some thought, against Negro employees as well. 


The particular dispute which directly led to the work 
stoppage first arose in December 1954. Shortly before that 
the Company had purchased two loading machines, styled 
11 BU Joy loading machines, to add to a like machine it had 
previously had in intermittent operation. On December 
10, 1954, the Company advised Emmett Hash, the Local’s 
panel custodian, that it was about to start a new section 
in its mine and that it would require the services of two 
additional 11 BU Joy loading machine operators and four 
shuttle car operators. At that time the idle panel had on 
its roster at least one employee, perhaps more, with previ- 
ous loading machine experience. But there was no one 
then on the panel with specific prior training and experi- 
ence in the operation of an 11 BU Joy loading machine‘ 
—and Hash so advised mine management. Mitchell then 
let it be known to the Local that, as there was no one on 
the idle panel specifically qualified for the 11 BU Joy ma- 





7 The collective bargaining contract contains no separate job classification 
for an 11 BU Joy loading machine operator. The contract groups all loading 
machine operators under a single classification so designated, and provides 
for a single rate of pay regardless of the particular type of equipment oper- 
ated by them. In arbitration proceedings arising out of the seniority provi- 
sions of the contract affecting other mines, a2 number of umpires have ruled 
that job classification is based on function, not upon skill in the handling 
of a particular machine; that seniority in a specific job classification con- 
tinues even though there is a change in the equipment to be used by one in 
that classification; and that where new equipment is introduced into a mine 
the lack of prior training and experience in the use of such new equipment 
does not deprive a job claimant of his seniority rights in his job classification, 
but that the job claimant must be deemed potentially qualified to work on the 
new equipment and must, before being found unqualified, be afforded a fair 
trial or test to determine whether he has the capacity, aptitude and ability to 
operate the new equipment. 
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chine, the Company desired to hire operators for that 
machine from outside the idle panel or working force.. 

On December 14, the Local’s mine committee , requested 
and obtained a meeting with mine management at which it 
protested the Company’ s proposed plan to hire additional 
loading machine operators from outside, while there were 
still laid-off miners on the idle panel. Additional meetings 
to discuss the same subject were held on December 14, 
1954, and on January 7 and 18, 1955. The Local’s general 
position at these meetings was that even if there was |no 
one on the idle panel qualified to operate the 11 BU loading 
machine, the Company did have on its working force a 
number of employees, previously classified as loading ma- 
chine operators but later assigned to lower rated classifi- 
cations, who were competent to handle the 11 BU machine 
operation. The Local urged that, instead of hiring new 
employees from the outside, the Company, in accordance 
with its established policy and practice in prior years, up- 
grade qualified employees already on the working foree to 
the 11 BU Joy loading machine vacancies, and then fill the 
openings that would thus be created in lower rated jobs; by 
drawing on the idle panel for employees who, if not quali- 
fied for the 11 BU positions, were at least fully qualified for 
the others. The Company rufused to go along with the 
Local’s suggestion, asserting that the seniority article! of 
the contract made no provision for the step-up arrange- 
ment urged by the Local; that the Company’s only obliga- 
tion ander 
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the contract was to use the panel list, not the working force, 
as a manpower source for vacancies, and then only’ if 
there were men on the idle panel fully qualified without 
further training to fill the vacancies; and that what the 
Local was proposing represented an unwarranted infringe- 
ment of its management rights under the contract. The 
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Local’s rejoinder was that its proposal, though not pro- 
vided for in the contract, was nevertheless in accordance 
with sound labor relations, and that it was advancing its 
suggestions in order to keep trouble down at the mine. At 
one of the earlier meetings, Henry Harris, a member of the 
mine committee, warned management that it could expect 
a strike at the mine if it followed through with its plan to 
hire men from the outside to fill the announced vacancies. 
At the meeting of January 7, the Company agreed to hire 
from the idle panel 3 of the 4 additional shuttle car opera- 
tors it required, but the mine committee would still not 
agree to give its consent to the Company’s request that it 
be permitted to go to the outside for 11 BU machine opera- 
tors. At the meeting of January 7 or January 18, the Local 
suggested that the Company try out Cephus White, an em- 
ployee on the idle panel, in the operation of the 11 BU 
Joy. White during his 12 years of employment had op- 
erated a 12 BU loading machine for a period of about a 


year and a half, and had also worked as an extra on a 14 
BU Joy loading machine—the machines mentioned being 
of a design different from the 11 BU, which was more com- 
plicated in its mechanism. But Mitchell for the Company, 
rejected the Loeal’s suggestion, stating that he had spoken 
to White and had determined that White was not qualified.* 


8 On cross-examination, Mitchell testified: When Cephus White applied for 
the 11 BU job, he asked White whether he could run that particular machine. 
White replied that maybe he could. Mitchell then explained to White that if 
he took the job and failed to perform it well within a reasonable period of 
time, he would have to discharge him for cause, as a result of which White 
would lose all his seniority rights and be off the panel. Following that ex- 
planation, White did not pursue his application. On further cross-examination, 
Mitchell conceded that in other situations where he had hired men for particu- 
lar jobs only to find them unqualified, he had not discharged the men for 
cause. But he explained that he drew a distinction between a situation where 
he had sought out a man for a particular job and one where an applicant 
whom he did not seek out had represented himself to be qualified in order to 
get the job. In the latter situation, testified Mitchell, he considered that 
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The Company persisted in its refusal to allow loading ma- 
chine operators on its work force who had been reduced to 
inferior positions to be trained in the operations of the 11 
BU Joy, stating that it was not running a training school 
and besides had no one it could use to train them. At the 
meeting of January 18, the Local suggested the names of 
two loading machine operators on the work force, Arthur 
Gore and Homer Crum, who had had some prior experi- 
ence in the operation of an 11 BU Joy, as employees who 
had expressed a willingness to transfer to that equipment 
and to train others in that operation, so that room might; be 
made on the work force for employees on the idle panel, 
The Company, however, rejected that suggestion, stating 
that Gore and Crum were already on loading machines, and 
that it considered it inefficient to split existing crews fox 
training purposes. 
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After four mectings had failed to bring about a resolu- 
tion of the difference between the Company and the Logal 
mine committee, the Company communicated with the As- 
sociation which handled disputes at the District level and 
advised it of the situation. Henry G. Kennedy, the Asso- 
ciation’s executive secretary, suggested that before the 
Company proceeded to hire employees from the outside in 
accordance with its original plan, the District be advised 
of the existing dispute. On January 20, 1955, Kennedy 


discharge for cause ought to be the proper consequence of a false representa- 
tion. 
White’s version of the incident was somewhat different. According to him, 
he called on management at the suggestion of the Local to inquire about! an 
opening for a loading machine. operator. Mitchell asked him if he could ruh a 
14 Joy Loader. He told Mitchell that he had had some experience with that 
machine, but in view of his long layoff he felt he would need a day or two 
of practice. Mitchell then indicated that that would be unsatisfactory asihe 
wanted a man who ‘‘could get the coal right now.’’ Mitchell also said jhe 
would be off the panel if he could not do that. 
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telephoned James Farley, the District’s chief field repre- 
sentative, advised him of the dispute at the Company’s 
mine, and told him that the Company anticipated hiring men 
from outside the mine on January 27. Farley said he 
would look into the dispute and let Kennedy hear from him. 
Farley, however, did not communicate with Kennedy prior 
to the stoppage.® 

The Company did not wait for a reply from the District. 
After communicating with Kennedy, the Company pro- 
ceeded to hire two men from outside the idle panel and 
working force to operate the 11 BU Joys. One of them, 
John Libatore, reported for work on the morning of Janu- 
ary 27. That same morning the work stoppage began. 


D. The work stoppage 


When Libatore reported for work on the morning of 
January 27, 1955, the Company’s employees, instead of 
entering the mine after changing into their work clothes, 
began milling about the bathhouse and lamphouse near the 
mine entrance. Among those gathered there were Roy 
Bias, the Local’s president, and various members of the 
Local’s mine committee, including Willie White. Mitchell’s 
account of the occurrence that morning was as follows: 


When it was almost work time I noticed all the men, 
milling around the bathhouse, lamphouse. Normally, a 
few minutes before work time the men come past the 
mine office to get in the man trips to go inside. This 
morning there wasn’t anyone coming over, so I went 
to the bathhouse to see what the trouble was. When 
I got over there I talked to Mr. Bias and Mr. White 





9 Farley testified that he went to Sharples on January 20 to investigate the 
situation, but was unable to contact the mine committee that day. He then 
assigned Howard Short, another field representative, to make an investigation. 
Short visited the mine and spoke to some of the Local officials on January 26. 
He first reported to Farley on the results of his investigation on January 27, 
but by that time the work stoppage had already begun. 
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and I think a couple of other members of the mine 
committee were there, as well as various members of 
the local union were around; and of course some! su- 
pervisory employees were around. ! 

I asked Mr. Bias what the trouble was and he said, 
‘‘You hired a new man here and we are not going to 
work as long as that new man is here.’’? And I told him 
at that time, that we had tried to get a man out of the 
panel to fill the 11 BU operator’s position but! we 
hadn’t been able to, so we did the only thing we could 
and went outside the panel and hired a new man, And 
I asked him to go ahead and put the mine in operation 
and settle the case according to the procedure set [ in 
the contract. 

Willie White said, they weren’t going to work so 
long as the new man was up at the bollow, he said the 
way to get the men to go hack to work was to run, the 
new man out of the bollow. | 


Bias testified that he did not recall the foregoing con- 
versation with Mitchell, but that he ‘‘wouldn’t say [Mit- 
chell] was wrong.’’ Although | 
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Willie White denied that he saw or spoke to Mitchell that 
morning, I do not credit his denial.” Bias’ own version of 
the events include the following: 


There was a man standing in front of the bathhouse 
with his light and his clothes on. I went in the bath- 
house, changed clothes and got my light and my lighter, 
and walked back in front of the bathhouse and there 
was a conversation there between this man and two or 
three more. I said something like, What is the trouble 





10In other respects, White’s testimony as to the events that morning | was 
vague and evasive. Another witness, Randolph Shiles, positively identified 
White along with Bias as being in the group to whom Mitchell spoke. 
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boys? This man looked around and said he was hired 
here for a Joy operator. Well, I said you know that 
we have men cut off here, and if you do run a Joy it is 
going to cause trouble among the men. Well, he said, 
you don’t have any man that’s cut off that is qualified 
to operate a Joy, and therefore that gives me a right 
to operate a Joy. Then Mr. Brown, the mine foreman, 
come out to the bathhouse .. . J said, Mr. Brown, there 
seems to be some misunderstanding here this morning. 
It looks like there is a new man hired here, and we have 
got men cut off, who would like to go back to work. 
Well he said, we hired this man to work and we intend 
for him to work, and the man trips are made up, if you 
boys want to ride. 


Although Bias elsewhere testified that before he himself 
refused to take the man trip into the mine that morning, he 
unsuccessfully sought to induce other employees to enter 
the mine, his testimony appears to me implausible in the 
light of his own declarations as to the position he had as- 
serted, and I do not credit him in that respect. 

Mitchell declined to revoke the hiring action already 
taken. He stated that since the new man was already on 
the payroll, the Company could not discharge him without 
just cause, any more than it could discharge any other em- 
ployee. But the men were not persuaded to alter their 
position. After some further discussion, the men returned 
to the bathhouse, changed into their work clothes, and left 
the mine property. The employees on the second and third 
shifts also failed to go to work. 

All 275 employees remained out until after a settlement 
understanding was reached at a meeting on the Associa- 
tion-District level on February 24, 1955, as will more fully 
appear below. After the stoppage began, no membership 
meeting was called until Febrary 25, when the mine com- 
mittee made a report recommending abandonment of the 
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work stoppage on the basis of the understanding negotiated 
the previous day, and the report was adopted iy a closely 
divided vote. All mine employees resumed work on Feb- 
ruary 28, the next workday following the meeting. 


E. The grievance relating to the discharge of certain 
employees and the Company’s position on that grievance 


On the morning the stoppage began, Mitchell came upon 
Committeeman Willie White and employee Arnold Smith 

at ‘‘Mifflin Hill’’ where there is a separate portal of the 
mine, and where some men had gone to work unaware of the 
events at the bathhouse and main portal. At that time 
White was sitting in Smith’s car and Smith was walking 
up the road from the vicinity of a telephone communicating 
with the mine. In response to Mitchell’s inquiry as ‘to 
what he was doing, Smith stated that he had come to get 
the men out of the mine. Thereupon, Mitchell discharged 
White and Smith on the spot, giving as his ground that they 


were interfering with mine operations. 
| 
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Later that day, Smith and White came to the mine to 
present grievances protesting their discharge, in accord- 
ance with the procedure provided for in the first step of 
the contract’s dispute section. Mitchell refused to discuss 
the grievances with them, stating that the Company would 
not take up their grievances while the mine was out. : 

The next day, Mitchell, without further solicitation on 
White’s part, reinstated White to employment. Mitchell 
explained at the hearing that he did so because he had no 
‘‘concrete evidence’’ against White. The Company did not 
take similar action with regard to Smith. The discharge 
of Smith became and remained an additional issue involved 
in the work stoppage. That issue was resolved at the meet- 
ing of February 24, as will hereinbelow more fully appear, 
by an agreement to return Smith to work. ! 
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F. Meetings and negotiations during the period of the work 
stoppage leading to. the ultimate adjustment of the dis- 
pute 


Shortly after the men left the mine, Mitchell notified As- 
sociation Secretary Kennedy that the mine was on strike. 
Kennedy in turn telephone Representative Farley of the 
District to complain of the action taken. A long and angry 
discussion ensued between them concerning the dispute. In 
the course of it, Farley made clear that the District was 
supporting the Local in the dispute, but denied Kennedy’s 
direct accusation that the District was responsible for call- 
ing it. 

According to Kennedy, Farley stated that he and an- 
other District representative had been to the mine, that 
they had checked on the dispute, and that ‘‘so far as he 
and the Union were concerned they were backing the men 
100 per cent.’? To Kennedy’s charge that the Union was 
circumventing the contract, and particularly the ‘‘man- 
agement rights’’ and ‘‘seniority’”’ provisions thereof—fur- 
ther according to Kennedy—Farley responded that he was 
‘damned tired’’ of hearing about ‘‘management rights’’ 
clause every time a grievance came up, that he ‘‘didn’t 
eare about the contract,’’ and that ‘‘they were going to 
back the men 100 per cent in this instance.’’ 

Farley did not specifically deny making the remarks at- 
tributed to him by Kennedy. His own account, perhaps 
covering another aspect of the conversation, was, however 
different in emphasis. It follows: 


I told him [Kennedy] that I was not going to stand 
still and permit the Company to put those kind of 
conditions upon the men in the panel, that the men 
even then were torn up and at the place where they 
felt that the security of their families was at stake be- 
cause the Company was bypassing the panel... that 
we were not tolerating that, and we were not going to 
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put up with it... And in the same time Mr. Kennedy 
said, ‘‘Then I understand, then, that you are behind 
the strike over there.’’ I said, ‘‘I did not say any such 
thing as being behind any strike.’’ I said, ‘‘I am be- 
hind these boys over there to see that they are treated 

right and that they get what the contract provides for 
them.”’ 


Kennedy’s primary interest at this time, it appears, was 
to induce the District to arrange to put an immediate end 
to the work stoppage. But Farley refused to ask the men 
to return to work, according to Kennedy’s testimony, un- 
denied by Farley in this respect. Kennedy at this time did 
not ask for a meeting with the District to confer about the 
dispute. 


There was no further communication between the prin- 
cipals to the dispute, or their representatives, until Feb- 
ruary 2. On that day, the Company sent a telegram to the 
presidents of each of the Respondents, reading as follows: 


| 
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Our Mine Struck Thursday, January 27, 1955 sing 4 We 
Request You Order The Men to Return To Work 
Immediately And Process Case Or Cases, If Any, 
Immediately Under The Settlement Of Disputes 
Clause Of The Joint Wage Agreement. : 

Only the International answered the telegram. On Feb- 
ruary 3, it wired the Company as follows: : 
Your Telegram To President Lewis Received. Dis- 
trict President Blizzard Handling Dispute At Your 
Mine. Suggest You Contact Him. | 


The Company did not contact Blizzard as suggested. 
Nor did it itself attempt to set up a meeting under the 
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grievance procedure." The District and the Local also 
remained mute, and for a period of about a week there was 
no change in the status quo. 

The rst move thereafter to break the stalemate was 
made by the Union, on February 10.17 On that date, Dis- 
trict President Blizzard visited the mine and arranged to 
have the mine committee set up a meeting with mine 
management. The meeting was held late that afternoon, 
with Blizzard present. It was largely an exploratory one 
designed to define the area of the dispute. The Com- 
pany explained that it had gone to the outside because 
there was no one on the panel qualified to run the 11 BU. 
Blizzard suggested, as had the Local before him, that men 
be switched from the working force so as to make room 
for men on the panel. The case of Arnold Smith also 
came up for brief review. After general discussion, it 
was agreed to adjourn until the next day, with representa- 
tives of the District and Association present. 


There was a heavy snowfall the next day, making the 
roads impassable. Farley phoned to advise that he would 
be unable to appear because of the weather. At his sug- 
gestion, the Company held a meeting with the mine com- 
mittee that day with a view to having the dispute settled 
on a local level. At this meeting the Local proposed the 


11 Contrary to the assertion of the Company, it is found that the contract 
does not require that only the Union may invoke the grievance procedure. 
Kennedy admitted that there had been one or more occasions in the past when 
the Company had filed grievances to be processed under the Disputes section. 
His testimony also reflects that there had been occasions when the Associa- 
tion called informal meetings at the third level of the Disputes section to 
work out settlements of disputes and that the District interposed no objection 
to that practice. 


12 The Company stresses that that was the date of the charge herein. Actu- 
ally, the charge was not filed in the Regional Office until the following day. 
Though mailed to the Respondents on the afternoon of February 10, as Ken- 
nedy testified, the Respondents could not have had notice of the charge until 
February 11 at the earliest. 
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names of two employees on the panel to work on 'the 
11 BU—Cephus White, who had been suggested before, 
and another employee, Armstrong, whose name had ‘not 
previously been mentioned. But the Company said it ¢on- 
sidered neither of them qualified, and, with particular 
reference to Armstrong, stressed that when it had asked 
for men from the panel Armstrong had come forward as 
a shuttle car operator. The Local again urged as| an 
alternative a switching solution. But the Company per- 
sisted in its original position that it had no obligation 
under the contract, other than to fill vacancies directly 
from the panel, and then only if the panel contained em- 
ployees already qualified to perform the particular opera- 
tion on which there was a vacancy. At this meeting ithe 
Company demanded that the mine committee first put 
the mine back in operation, and, after that was done, that 
it formally file any grievance it might have for settle- 
ment under the Disputes | 
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section of the contract. Willie White, a committeeman, 
remarked, ‘‘The only way to keep peace in the valley is 
to keep new men out of here or you are really going to 
have trouble’’ | 
At the end of the meeting on February 11, it was 
arranged that another meeting would be held the next 
day. The Company understood from Bias that a District 
representative would then be present, and it arranged 
to have an Association representative also present. But 
some confusion developed. Farley, whom Bias called 
about the meeting, did not understand—at least so he testi- 
fied—that definite arrangements had been concluded for 
him to be present. He did not appear on Femruary 12, 
although Kennedy of the Association did. No meeting 
was held that day—and negotiations were again broken 
off. 
| 
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Two days later, on February 14, District Representa- 
tives Payne and Castle, along with the mine committee, 
called at the mine office, without prearrangement, and 
asked for a meeting. Mine management refused to meet 
with District representatives, unless Association repre- 
sentatives, normally also present at third level meetings, 
were present. The Company expressed its willingness 
to summon Association representatives. But Castle de- 
clared that the District representatives did not have time 
to wait for the Association representatives to make the 
55-mile trip from Charleston. He also said that he saw 
little point in the Company meeting alone with the mine 
committee that day, as they had already met several times 
without result. 


On February 15, the Association wrote the District and 
Local. After referring to the ‘‘confusion with regard to 
meetings’’ that had developed since February 11, it went 
on to emphasize the point that contract and custom re- 


quired that the Local meet with the Company and that 
the District meet with the Association. The letter went 
on to declare that the Company was willing to meet with 
the Local, if requested by the Local, and that the Associa- 
tion was prepared to meet with the District at any reason- 
able time the latter might request. The letter, however, 
made no specific request for a meeting. 


Further meetings between the Company and the mine 
committee with regard to the pending dispute were held 
on February 15, 18 and 19. The record does not detail 
just what occurred at these meetings, or at whose request 
they were held. These second-level meetings did not 
result in agreement. 


Thereafter, at the request of the District, a meeting 
with the Association was held on February 24. This meet- 
ing was also attended by company and Local representa- 
tives, as is not unusual at third-level meetings under the 
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Dispute procedure, whether formal or informal. The 
meeting lasted 5 hours. Among the subjects that came 
up for discussion were safety, Negro discrimination, the 
upgrading of employees on the work force, the 11 BU situ- 
ation, and the discharge of Arnold Smith. The first two 
do not appear to have been discussed as items in dispute 
requiring specific settlement in order to bring the work 
stoppage to an end. After much discussion, Farley sug- 
gested a compromise solution to the main dispute. He 
proposed that the Company be permitted to retain in its 
employ the two 11 BU operators it had recently hired, 
with the understanding that they would be used to train 
other employees in the operation of that equipment, and 
that the Company undertake to follow in the future the 
practice it had pursued in earlier years of training em- 
ployees on its working force in the operation of new 
equipment, instead of going to the outside for operators. 
At that point, Association Secretary Kennedy and Com- 
pany General Manager Greenwald left the room to confer 
privately. Upon their return Greenwald made a state- 
ment. He declared that in the past the Company had 
made it a practice whenever possible to train employees 
in the use of new equipment and also to upgrade qualified 
men to higher rated positions. He then announced that 
it was the Company’s intent to follow that policy in the 
future. With specific reference to the 11 BU situation, 
he stated that the Company planned to place three such 
machines in operation, requiring a total of six operators, 
and that it was his intention to obtain the additional oper 
ators from inside the mine. The union 
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representatives interpreted Greenwald’s declarations—I 
think correctly—as substantial acceptance of Farley’s pro- 
posal. Thereafter Arnold Smith’s discharge was again 
brought up as a final point requiring settlement. The 








Hl 
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Company expressed its willingness to reinstate Smith. 
Kennedy then announced that it looked to him as if that 
cleared up the situation. He made a motion that the mine 
be put back into operation the next morning the same way 
it had gone out, with the two new allowed to work. The 
District agreed. A member of the mine committee, how- 
ever, stated it would first be necessary to obtain aprpoval 
at a Local membership meeting. It was then agreed that 
it would be all right for the men to report back the fol- 
lowing Monday, February 28. 


G. Responsibility for the work stoppage 


The Respondents deny that they, or any of them, may be 
held legally accountable for the work stoppage, which, 
they say, was ‘‘wildeat’’ action by the Company’s em- 
ployees, unplanned and spontaneous. 


As for the Local, I do not believe that its liability for 
the work stoppage can be seriously doubted. That action 
was foreshadowed by an earlier warning by a member of 
the mine committee to management that it could expect 
a strike at the mine if it followed through with its plan to 
hire men from the outside. When Libatore was hired on 
January 27, President Bias and Mine Committeeman 
White declared in the presence of other employees that the 
men at the mine would not work unless Libatore was re- 
moved, and the work stoppage followed immediately the 
Company’s refusal to accede to the demand of Local offi- 
cials for Libatore’s removal. Later that morning Com- 
mitteeman White accompanied Smith to a separate portal 
of the mine to which Smith had come, in his own words, 
‘‘to get these men out of the mine.’’ The work stoppage 
was participated in by all the Local’s members, including 
all its officials. Though in derogation of the contract—as 
will hereinafter more fully be shown—the Local officials 
made no effort to disavow responsibility tor the work 
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stoppage, or to take affirmative steps to bring it to an end." 
At the meetings with mine management held during the 
period of the stoppage, Local officials made quite ¢lear 
their approval and support of the membership’s refusal 
to return to work unless and until the dispute was settled 
on terms satisfactory to the Local. The simultaneous 
cessation of work by all in the mine, along with the simul- 
taneous return of all following a union meeting at which 
the decision to return was aprpoved by a closely divided 
vote, provides additional compelling evidence that) the 
work stoppage carried the imprimatur of Local approval, 
and did not merely represent individual action of the men, 
as the Respondents would have it. The cumulative weight 
of the specific evidence referred to above is more than 
enough to refute the general assertions of Local officials 
while testifying, that they played no part in instigating 
or continuing the work stoppage. It is true that the Local 
conducted no strike vote, issued no formal strike ‘all, 
and maintained no picket line. But the absence of such 
indicia of strike action is not determinative, where, as 
here, it otherwise clearly appears that a strike, although 
informally commenced, unquestionably has union approval 
and support. See Local 760, IBEW (Roane-Anderson 
Company), 82 NLRB 696, 710; Los Angeles Bldg. & Con- 
struction Trades, etc., 105 NLRB 868, 872. Nor is it a 
defense that the Local strike action was unauthorized 
under the International constitution, or that it was in 
opposition to a declared policy of the International. As 
stated in Roane-Anderson Company, supra, at p. 712; 


A labor organiation cannot escape the consequences 
of unfair labor practices, for which it otherwise wont 
be responsible, upon the 


13 There is clearly no merit to the Respondents’ contention that the Local 
was not bound by the contract because it was not itself a signatory thereto. 
See, Rabouin v. N.L.B.B., 195 F. 2d 906 (C, A. 2). 
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plea that there has been non-compliance with one of 
its internal laws. A contrary conclusion would pro- 
vide a ready contrivance for evasion of its statutory 
obligations. 


It is found that responsibility must be imputed to the 
Local for the work stoppage in which the Company’s em- 
ployees engaged. 

As for the District and the International, there is no 
evidence that either of them played any part in instigat- 
ing the work stoppage. The General Counsel and the 
Company contend, however, that the District, and through 
the District, the International, so identified themselves 
with, approved, adopted and supported the Local’s conduct 
as to make themselves equally liable with the Local for 
the latter’s strike action."* With that the Respondents 
join issue. Not content with a denial, they go further 
and assert that the District actually, albeit unsuccess- 
fully, sought from its inception, and consistently through- 
out its course, to terminate the work stoppage. 

To support their position, the General Counsel and the 
Company point particularly to Farley’s declarations to 
Kennedy on the day the work stoppage began. It will be 
recalled that Farley, by his own account, told Kennedy that 
he was ‘‘not going to stand still and permit the Company 
to put those kind of conditions upon the men in the panel,”’ 
and that ‘‘we were not tolerating that, and we are not 


14 With regard to the International’s responsibility for the conduct of the 
District, it may here be observed that the International and the particular 
District in this case cannot in law be viewed as separate autonomous entities. 
As found above, the District has no separate constitution, charter, or elected 
officers of its own, but is a subdivision of the International operating under 
the supervision of principal officers appointed and compensated by the Inter- 
national. As such, it is part of the International, and an agency through 
which the International carries out part of its work. See Claycraft Co. v. 
UMWA, 204 F. 2d 600 (C. A. 6); UMWA v. Patton, 211 F. 2d 742 (C. A. 6). 
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going to put up with it.’ As appears from Kennedy’s 
credited account, Farley on that occasion also said that 
the District was ‘‘going to back the men 100 percent, |and 
at the same time specifically rejected Kennedy’s request 
that he put the mine back to work.’® The General Coun- 
sel and the Company also point to the fact, established by 
the record, that the District in its subsequent contacts 
with the Company and the Association neither retracted 
Farley’s originally expressed position, nor publicly dis- 
approved or disavowed the action taken by the men at. the 
Local level. They also stress that, although the Interna- 
tional and the District were obliged to ‘‘maintain ‘the 
integrity of the contract,’’ they never took any disciplinary 
measures against the Local to attempt to force an end to 
the month-long work stoppage, though such measures 
were available to them under union laws, and though, as 
the record shows, such measures have been utilized; by 
them in other situations against local unions that ¢on- 
ducted work stoppages that were disapproved by the Dis- 
trict or the International. | 


To support their assertion that the District enieaveved 
to persuade the Local to put the mine back in operation, 
the Respondents called numerous witnesses.* There are 
variations, of course, but in general the testimony of the 
witnesses, all union officials, was to the effect that Dis- 
trict representatives, at each of their frequent visits to the 
mine while the work : 





15 Bearing in mind Farley’s outraged and vehement attitude at the time, 
Farley’s declaration that he drew a distinction between 100-percent support 
of the dispute and 100-percent support of the strike, appears to me alee 
sophistry. | 

16 Those who testified on that point were Local President Bias, Local Mine 
Committeeman White, former District President Blizzard, and District Rep- 
resentatives Farley, Short and Payne. 
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stoppage was in progress, had told the ‘‘men’’—not identi- 
fied except for Local officials—to get the mine back into 
operation. Notwithstanding the insistent demands of Dis- 
trict representatives—these witnesses would have it—the 
men refused to pay heed, and Local officials refused to 
call meetings, declaring that they feared for their lives if 
they so much as attempted to induce the men to return to 
work. 


On this phase of the case, the Respondents’ witnesses 
seemed to me to be guided more by a sense of allegiance to 
their Union than by a spirit of candor. Much of their testi- 
mony impressed me as contrived, and there are consider- 
able inconsistences as to detail, particularly between the 
accounts given by District and Local officials. Beyond that, 
there is much about this testimony that strikes me as 
basically implausible. Thus, for example, the assertion 
that from the very outset of the work stoppage District 
representatives insistently demanded that the men return 
to work, is for me difficult to reconcile with Farley’s vehe- 
ment declarations to Kennedy in support of the Local on 
the day the stoppage began, as well as with his rejection 
of Kennedy’s request that the District take affirmative 
steps to put the mine back to work. The District repre- 
sentatives now say they pressed for an end to the Local 
work stoppage, because the International had a declared 
policy opposed to work stoppages. Blizzard testified also, 
that he interpreted the contract’s ‘‘integrity’’ clause—of 
which more, later—as meaning that ‘‘we will take our 
grievances up in accordance with the contract [and that] 
in case of a stoppage we will go and use our persuasion to 
get them back to work, to get the mine to comply with the 
contract.’’ But if the District representatives were in fact 
guided by such considerations, and acted accordingly, there 
is no discernible reason why they should have refrained 


464 








(1273) 


from informing the Company and the Association of what 
they were doing. Yet the record is clear that the District 
gave no hint to employer representatives that it was mak- 
ing any effort to terminate the strike; indeed, its conduct 
was such as reasonably to leave with the Company a com- 
pletely opposite impression. Under all the circumstan¢es, 
I view the testimony of the Respondent’s witnesses on this 
aspect of the case with considerable skepticism, if not dis- 
belief. 
As I see it, however, the question of the District’s and 
the International’s joint accountability with the Local for 
the strike as an unfair labor practice, does not, in the par- 
ticular circumstances of this case, turn on whether or not 
the record supports a finding that they themselves author- 
ized, sanctioned or encouraged the Local’s strike. The ulti- 
mate question we face in this case, it must be remembered, 
is not whether each of the Respondents could be held ire- 
sponsible for damages if this were a breach of contract 
action,” but whether the Respondents together must be 
held responsible for a refusal to bargain in good faith, even 
though the specific conduct from which the refusal to bar- 
gain Hews may have been engaged in by only one of them. 
In Textile Workers Union of America, CIO (Personal 
Products Corporation), 108 NLRB 743,’* the Board ruled 
that an international union which was the statutory bar- 
gaining agent for employees at a plant was jointly respon- 
sible with its local at that plant for conduct in derogation 
of the statutory bargaining dutv—evidenced in that case by 
slowdowns, partial strikes and like unprotected concerted 
activities—even though the specific conduct there found; to 
constitute an unlawful refusal to bargain was engaged in 


17 Cf. United Construction Workers v. Haislip Baking Co., 223 F. 2d 872 
(C. A. 4). 


18 Enforcement denied on other grounds, 227 F,. 2d 409 (C. A. D. C.) cert. 
granted U. S. S. Ct., April 2, 1956, 
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by the local union alone. The Board found that since the 
International had constituted its local its agent for pur- 
poses of collective bargaining, at least as to certain aspects 
of the collective bargaining relationship, both the Inter- 
national and the local become ‘‘a joint bargaining agent, 
separately and jointly liable for acts attributable to either 
of them.’’ 


1274 


That rule, it seems to me, is equally apposite to the case. 
Here, the International is the exclusive bargaining agent 
of a large multiple-employer unit of which the Company’s 
employees form a small segment, and is recognized as such 
by the collective bargaining agreement. The International, 
however, does not attempt itself to handle all aspects of 
bargaining and the administration of the contract on local 
levels. In certain respects it has delegated such bargaining 
and contract administration to its constituent locals and 
districts. That is particularly true with respect to the 
handling of local disputes and grievances, which, as the 
contract recognizes, is a bargaining function delegated by 
the International to local representatives, at least at a 
lower stage of the grievance procedure. But such delega- 
tion does not relieve the International, as the exclusive 
bargaining representative, of the obligation the statute 
imposes on it to engage in good-faith bargaining. If in 
the performance of delegated functions there is a trans- 
gression of bargaining duty, responsibility must fall on 
the International as well as the local delegated to perform 
such functions. To hold otherwise might well provide a 
ready device for evasion of bargaining responsibility. For 
an International could then be in a position to claim that 
it did not engage itself in the conduct found violative of 
Section 8 (b) (3), while the Local could simultaneously 
seek absolution on the ground that the statute imposes a 
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bargaining obligation only on the International as exclu- 
sive representative of employees in the appropriate unit. 

If, as found below, the Local’s strike, in the particular 
circumstances of this case, was in derogation of the good- 
faith standards of bargaining imposed upon collective bar- 
gaining representatives, then under the principles set out 
above, the International must be held jointly liable with 
the Local for the statutory violation, regardless of whether 
the record independently supports a finding that; the 
International separately, and through its own agents other 
than the Local, engaged in the unlawful conduct. | 

As for the District, which also has certain bargaining 
functions assigned it by the International, it too, must be 
held to joint responsibility for any trespass of bargaining 
obligations occurring within the area of its delegated 
agency. One of the hargeining functions delegated to the 
District by the International is to aid in the negotiation 
and settlement of local disputes. In connection with the 
dispute at the Company’s mine, the District undertook the 
exercise of that function. As this involved a bargaining 
relationship, it, no less than its principal, the International, 
was required to engage in good-faith dealings with) the 
Employer. Though the proof in this case does not show 
that the District instigated the strike, and though it may, 
perhaps, fall short of establishing that the District itself 
sanctioned and encouraged the Local’s strike action after 
it began, and even if it be believed that the District sought 
to persuade the Local to abandon the work stoppage, the 
question would yet remain whether the District acted in 
good faith vis-a-vis the Employer with whom it was re- 
quired to deal in good faith. The District’s good faith 
must be tested in the context of its relationship to the 
Employer, rather than in relationship to the Local. As has 
been shown, the District in its contacts with the Company 
and the Association, not only failed to disavow the Local 
strike action, but by its declarations and conduct reason- 
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ably led employer-representatives to believe that it was 
giving its approval and support to that action. It does not 
matter in these circumstances that in its private contacts 
with the Local the District may have disapproved the 
Local’s action. By in effect representing to the employer- 
representatives that it was supporting the strike action, 
and by utilizing such action, no less than the Local, to force 
the Employer’s hand in its dealings with the Employer, 
the District must be deemed to have adopted the strike 
for its own bargaining purposes. If, as found below, the 
conduct of the strike in the circumstances of this case was 
irreconcilable with the Act’s requirements for good-faith 
bargaining, the District’s utilization of that strike for 
pressure purposes in its own bargaining dealings with the 
Employer was likewise so, and the District, it is found, 
must be held accountable. 


1275 


H. Analysis and conclusions with regard to the specific 
unfair labor practice allegations 


1. As to the allegation that the strike was in derogation of 
contractual bargaining responsibilities 


(a) How the allegation reads 


On this aspect of the case, the key allegation of the com- 
plaint reads as follows: 


Respondents, by calling and thereby causing the em- 
ployees of the aforesaid Boone mine to go on strike 
as set out ... above, failed to exhaust the detailed 
procedure set out in the ‘‘Settlement of Local and 
District Disputes’’ section of the 1952 agreement then 
in effect, and by such acts and conduct Respondents 
were in derogation of their contractual responsibilities 
and such acts and conduct of Respondent were abortive 
of the collective bargaining processes which the Act 
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was designed to encourage, and thereby Respondents 
refused to meet with Operators and confer in good 
faith with respect to the difference existing between 
the Respondents and the Operators as set out . | 
above. : 


As I read it, the claim of this allegation is that the strike 
in the circumstances alleged constituted, per se, a refusal 
to bargain within the meaning of Section 8 (b) (3). The 
two basic questions to be considered are these: Was the 
strike in derogation of contractual responsibilities? If go, 
did the strike constitute an affirmative unfair labor prac- 
tice within the meaning of Section 8 (b) (3)? 


(b) As to whether the strike was in derogation of the 
contract : 


As shown early in this Report, the contract rsouitedieis! a 
section, entitled ‘‘Settlement of Local and District Dis- 
putes,’’ under which the parties agreed that if during the 
term of the contract there should arise differences as to 
the meaning and application of the agreement, or differ- 
ences about matters not specifically covered by the agree- 
ment, or local trouble of any kind, an earnest effort was 
to be made to settle such grievances under a 5-step griev- 
ance procedure terminating, if necessary, in arbitration, as 
specifically spelled out in that section. Further, the ‘‘Sen- 
iority’’ article of the contract specifically provides that 
‘‘Grievances under the seniority arrangements shall be 
handled in the usual manner under the machinery of the 
contract peeve for the consideration and disposition 
of grievances.’? The 1950 contract as amended in 1952 
also contains a ‘‘Miscellaneous’’ article, subsection 3 of 
which reads as follows: 


3. The United Mine Workers of America and the 
Operators agree and affirm that they will maintain the 
integrity of this contract and that all disputes and 

| 
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claims which are not settled by agreement shall be 
settled by the machinery provided in ‘‘Settlement of 
Local and District Disputes’”’ section of this agree- 
ment unless national in character in which event the 
parties shall settle such disputes by free collective 
bargaining as heretofore practiced in the industry, it 
being the purpose of this provision to provide for the 
settlement of all such disputes and claims through 
the machinery of this contract provided and by collec- 
tive bargaining without recourse to the courts. 


1276 


That agreement as amended carries forward without 
change subsection 1 of the ‘‘Miscellaneous”’ article of the 
1950 agreement, reading as follows: 


1. Any and all provisions in either the Appalachian 
Joint Wage Agreement of June 19, 1941, or the Na- 
tional Bituminous Coal Wage Agreement of April 11, 
1945, containing any ‘‘no strike’’ or ‘‘Penalty’’ clause 
or clauses or any clause denominated ‘‘ Illegal Suspen- 
sion of Work’’ are hereby rescinded, cancelled, abro- 
gated and made null and void. 


To some extent the provisions above referred to are bet- 
ter understood against the background of earlier contrac- 
tual provisions, to which both sides have referred in their 
arguments and briefs, respectively contending the con- 
tractual history adds support to the interpretation each 
urges. 

The 1941 Appalachian Joint Wage Agreement in its 
‘‘Settlement of Disputes’’ article, as then written, ex- 
plicitly prohibited work stoppages pending the hearing of 
disputes under the grievance procedure. The same agree- 
ment also contained a section, entitled ‘‘Illegal Suspension 
of Work,’’ which expressly made strikes or work stoppages 
a violation of the contract. The Kanawha District Agree- 
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ment of 1941 also provided that there was to be no suspen- 
sion of work because of a dispute subject to the grievance 
procedure, and stated in the clearest language that ical 
strikes ‘‘will not be tolerated.”’ 





The foregoing no-strike provisions remained in forbe 
until the enactment of the Taft-Hartley Act. On July 8, 
1947, the National Bituminous Wage Agreement of 1947 
was executed. The 1947 agreement for the first time in- 
cluded a ‘‘Miscellaneous’’ article. Subsection 1 of that 
article rescinded all ‘‘no-strike,’’ “penalty,” and ‘‘illegal 
suspension of work’’ clauses contained in earlier agree- 
ments. Subsection 3 of the ‘‘Miscellaneous”’ article of the 
1947 agreement read as follows: 


3. The contracting parties agree that, as part of 
the consideration of this contract, any and all disputes, 
stoppages, suspensions of work and any and all claims, 
demands or actions growing therefrom or involved 
therein shall be by the contracting parties settled and 
determined exclusively by the machinery provided in 
the ‘‘Settlement of Local and District Disputes’’ sec- 
tion of this Agreement; or if national in character, by 
the full use of free colleotive bargaining as heretofore 
known and practiced in the industry. | 

In the same agreement, however, the contracting parties 
inserted a so-called ‘‘able and willing’’ clause, which pro- 
vided that ‘‘this Agreement . . . shall cover the employ- 
ment of persons employed in the bituminous coal mines 
covered by this agreement during such time as such per- 
sons are able and willing to work.’’*° The 1947 agreement 


19 Subsection 2 relates to a subject not relevant herein. | 


20 The Respondents in their brief quote with apparent approval the follow- 
ing language from the Trial Examiner’s Intermediate Report—to which no 
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was carried forward by the 1948 agreement which termi- 
nated by its terms on June 30, 1949. 
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The Wage Agreement of 1950 did not carry forward the 
1947 and 1948 agreements, although it did incorporate by 
reference all earlier agreements, subject to later modifica- 
tions and amendments. Like the 1947 agreement, however, 
the 1950 agreement—which as amended in 1952 is the one 
with which we are not concerned—made express provision 
for the rescission of all ‘‘no-strike,’’ ‘‘penalty’’ and ‘‘ille- 
gal suspension of work’’ clauses. That provision, not modi- 
fied by the 1952 amendments, is now subsection 1 of the 
‘‘Miscellaneous”’ article, quoted in full above, The 1950 
agreement also included subsection 3 of the ‘‘ Miscellane- 
ous’’ clause, in the same language as it appeared in the 
1947 agreement. But the contracting parties omitted from 
the 1950 agreement the ‘‘able and willing’’ clause that had 
also been part of the 1947 agreement.** And they also 


exceptions were filed—in Southern Coal Producers Association, et al., Cases 
Nos. 5-CB-43 through 47 (1950) [unpublished], at page 36: 


... The ‘‘able and willing’’ clause was requested by the Union and 
agreed to by the Operators in the 1947 negotiations for the purpose of 
safeguarding the Union from damage suits based upon employee work 
stoppages during the term of the contract. It was designed to supplement 
the rescission, simultaneously agreed upon, of all ‘‘no-strike,’’ ‘‘penalty’’ 
and ‘‘illegal suspension of work’’ clauses in prior contracts, so as to 
remove the possibility of there being read into the contract any con- 
tractual responsibility for work stoppages during its term. This it did 
by making clear in substance that the purpose of the collective bargain- 
ing agreement was merely to provide a structure of employer-employee 
relations fixing the terms and conditions of employment while employees 
worked, but that no obligation was imposed on them to work, or upon 
the Union to have them do so, unless they were able and willing. 


21 Concerning the position taken on the ‘‘able and willing’’ clause in the 
negotiations which finally culminated in the 1950 agreement, the Trial Ex- 
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inserted for the first time, as subsection 4 of the ‘‘Miscel- 
laneous”’ article, an ‘‘integrity’’ clause, reading as follows: 


4, The United Mine Workers of America and the 
Operators signatory hereto affirm their intention to 
maintain the integrity of this contract and to exercise 
their best efforts through available disciplinary meas- 
ures to prevent stoppages of work by strike or lockout 
pending adjustment or adjudication of disputes and 
grievances in the manner provided in this agreement. 

| 

When the 1950 Wage Agreement was amended on Sep- 
tember 29, 1952, Miscellanccus subsection 1—the “no 
strike’’ rescission clause—of the 1950 agreement was left 
unchanged. Subsections 3 and 4, however, were combined 
and modified into a new subsection 3. As amended in its 
present form subsection 3 takes over from former sub- 
section 4 the undertaking to ‘‘maintain the integrity of 
the contract.’’ But it drops the balance of that subsection 
under which the parties had agreed to exercise their best 
ee SS SS 


aminer in his Intermediate Report in Southern Coal Producers Association 
et al., supra, made the following findings, at p. 37: 

The operators during the negotiations attacked the [‘‘able and willing ”» 
and memorial period] clauses along two fronts. First, they objected to 
the ‘‘able and willing’’ clause along with the omission of the ‘‘no-strike’? 
and ‘‘penalty’’ and ‘‘illegal suspension of work’’ clauses, because, as 
they asserted, this had given rise to abuses in the form of numerous 
wildcat work stoppages over minor grievances, These abuses from 
wildcat strikes, they argued, should be corrected by reimposing financial 
responsibility upon the Union and its members for work stoppages, 
through restoration of the no-strike and penalty clauses and the elimi- 
nation of the ‘‘willing and able’’ clause. Secondly, and more strenu- 
ously, they objected to the use by the Union of the ‘‘contractual options m9 
under both the ‘‘able and willing’’ and memorial period clauses for the 
purpose of allocating working time. The Operators contended in sub- 
stance that the control of mine facilities and the determination of when 
the mines would operate was a prerogative of management, and that it 
was the Union’s responsibility to see to it that men were available for 
work while mines were running. 
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efforts through available disciplinary measures to prevent 
strikes or lockouts pending 


1278 


grievance machinery adjustment or adjudication.” Fur- 
their, as amended, subsection 3 no longer provides that the 
‘¢Settlement of Disputes’’ section shall be the ‘‘exelusive’’ 
method of settling local disputes, but now provides that all 
such disputes ‘‘which are not settled by agreement shall be 
settled by [such] machinery.’’ The subsection also adds a 
declaration of a purpose to provide for the settlement of 
all disputes and claims through the contract machinery and 
(presumably in the case of disputes national in character) 
by collective bargaining, rather than by recourse to the 
courts. 

The particular issue now to be met is this: Must the 
applicable contractual provisions be interpreted as exclud- 
ing, at least pending the exhaustion of the Disputes section 
machinery, the use by the Union of strike pressures in aid 
of demands—as the General Counsel and the charging 





22 Referring to the reason for the deletion of the ‘‘best efforts’’ clause, 
counsel for the Respondents stated at one point of hearing: 


In 1952 that provision was deleted from the contract, and for a very 
simple reason, that a lot of people want to use their own judgment as to 
what is the best effort that a representative of the Union, or an officer 
is, and those people are the ones that are in opposition to the Union and 
. .. they think that the way to solve these things is to put the men out 
of the Union, or to take away all the rights they have. The Union doesn’t 
think that that’s the proper thing to do, and they think, as a matter of 
fact, that it is a most ridiculous thing to get them back to work, because 
they would lose whatever control or power of persuasion that they have. 

Maybe operators think that if they can get them out of the Union and 
they get them back under their prerogative, so to speak, so they can fire 
them, or throw them out, or throw them out of their company houses, 
or do whatever they wish to, they can beat them back to work and that 
may be the best thing for them. The Union is not going to do that, and 
when they wrote the ‘‘best efforts’’ clause in there they weren’t under- 
taking to do anything like that, and that is why it was taken out in 
1952, 
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parties contend? Or should such provisions be construed 
as imposing no restriction on the right to engage in such 
strike action—as the Respondents vigorously insist? In 
considering these questions it must be borne in mind that, 
the ultimate issue to be decided is whether in the circum- 
stances of this case the strike action was at war with the 
Union’s proper performance of its statutory duty to bar- 
gain in good faith. The determination of contractual in- 
tent is important here only because the manner in which’ 
parties have agreed to bargain during the term of a con- 
tract bears in the issue of how they must conduct them- 
selves to comply with good faith bargaining requirements. 
It is therefore not decisive in this case that the contracting, 
parties may have intended that no breach of contract dam- 
age or other suits resulting from strikes should be lodged 
in courts of law, as certain provisions of the contract, as: 
well as the contractual history, appears to suggest. The 
question of whether the Union assumed a contractual obli-, 
gation fully to substitute the peaceful grievance and arbi- 
tration procedures for strike action does not necessarily | 
turn on whether a remedy for a breach is available in a, 
court of law. Parties may, as they have here, agree upon | 
other methods for settling claimed violations of contractual | 
commitments, without impairing the legal sanctity of such | 
commitments. So in the instant case, if a fair reading of | 
the contract supports the interpretation of contractual | 
intent contended for by the General Counsel, it would fol- | 
low, no less so than if a remedy at law had been provided, | 
that the strike for which the respondents have already | 
been found responsible was ‘‘in derogation of their con- | 
tractual responsibilities,’’ as is alleged in the complaint. | 


1279 








It is clear in this case that the dispute which precipitated | 
the strike involved a difference arising during the term | 
of the contract that was cognizable under the grievance | 
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procedures, terminating in arbitration procedures, through 
which the contracting parties had agreed to channel the 
consideration and disposition of local disputes. In a com- 
parable situation, the Board, in W. L. Mead, Inc., 113 
NLRB No. 109, recently ruled that, even in the absence of 
an express ‘‘no-strike’’ provision, a contractual provision 
requiring the submission of disputes to a grievance pro- 
cedure terminating in arbitration must be read as implying 
a covenant on behalf of the union not to engage in a strike 
over a matter encompassed by the grievance and arbitra- 
tion clause of the contract, at least while the employer was 
not in default as to its own observation of the grievance 
and arbitration requirements.» The Board in the Mead 
ease held that, by striking, without first submitting the 
dispute to arbitration, the union in that case engaged in a 
material breach of contract, with the result that employees 
participating in the strike lost their protection under the 
Act. The First Cireuit Court of Appeals, in a breach of 
contract action arising from the same strike situation, also 
reached the conclusion that a grievance and arbitration 
provision of the kind there involved must be read as imply- 
ing a covenant not to call a strike ‘‘in derogation of the 
arbitration procedures.’’ Teamsters Union v. Mead, Inc., 
rere F. 2d _..... (decided March 6, 1956) 37 LRRM 2679. 
A like result was reached by the Fourth Circuit Court of 
Appeals in United Construction Workers v. Haislip Baking 
Company, 223 F. 2d 872 (C. A. 4) where the court was 
called upon to interpret a contractual provision substan- 
tially identical to subsection 3 of the ‘‘Miscellaneous”’ 
article as contained in the 1950 agreement, prior to its 





23 The pertinent contract clause in the Mead case reads: 


Should any dispute, grievance or complaint arise during the life of the 
contract of this agreement which the Business Representative fails to 
adjust, the dispute, grievance or complaint shall be referred to the Arbi- 
tration Panel which Panel shall be the exclusive means of adjudicating 
all matters. 
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amendment in 1952.7 Some of the language of the court 
in the Haislip case, which was cited by the Board with ap- 
proval in Mead, is particularly pertinent to the issue here, 
and is set forth in the marginal note.** See, also, N. L. BR. B. 
v. Dorsey Trailers, 179 F. 2d 589 (C. A. 5); N. L. R. B.v. 
Sunset Materials, Inc., 211 ¥. 2d 224 (C. A. 9). : 
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I am unable to see any material distinction between the 
contractual provisions in the cited cases, that were inter. 
preted to imply an obligation not to strike, and the appli 
cable contractual provisions in the ease at bar, either in 
principle or on the basis of the differences that appear in 
the contractual language used. The Respondents make 
much of the fact that the contract in the instant case eX 


24In the Haislip case, the contract did not contain a ‘‘no-strike’’ clauie, 
as such, but did contain a provision that: 





The contracting parties agree that as part of the consideration of tHiis 
agreement, any and all disputes, stoppages, suspensions of work and any 
and all claims, demands or actions growing therefrom or involved therein 
shall be by the contracting parties, settled and determined exclusively by 
the machinery provided in the ‘‘Settlement of Disputes,’’ in Article 1X 
and X of this agreement, or by the full use of free collective bargaining 
as heretofore known and practiced. 
| 
25In that case the court said: | 

.. It is argued that a strike could not constitute a breach of contrakt 
which did not contain a no strike clause, but we think it clear that the 
purpose of the contract was to require the settlement of disputes and 
grievances by a procedure which would not cause the disruption of busi- 
ness that would necessarily result from a strike and that a strike without 
following such a procedure was necessarily a breach ... It is argued also 
that the right to strike without becoming guilty of a breach of contract 
is preserved by the language which prescribes ‘‘the full use of free col- 
lective bargaining as heretofore known and practiced,’’ and as an alterna- 
tive to the use of the grievance procedure and arbitration prescribed by 
the contract. Collective bargaining, however, has the well understood 
meaning in the law of settling disputes by negotiation . .. When we enter 
orders directing parties to bargain collectively, we are certainly not 
directing anyone to strike. 
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plicitly expressed on its face the rescission of no-strike anc 
like clauses contained in the contracts prior to 1947, that 
were incorporated by reference. They argue this discloses 
a clear intent to permit rather than to forbid strikes over 
disputes subject to the grievance procedure. I cannot agree. 
I have some doubt, to begin with, whether the effect of re 
moving a on-strike clause in a prior contract incorporated 
by reference in a new one is different from writing a com. 
pletely new contract without making any reference at all 
to the subject of strikes—and if that view be correct, ii 
would leave us in this case with precisely the same situs- 
tion as appears in the Mead and Haislip cases, for example. 
But there is a much stronger basis for concluding that the 
express deletion of the no-strike provisions from the inco;- 
porated contracts was not intended to allow strikes 1n 
derogation of the grievance and arbitration procedures. 
For that very same 1950 contract in which the rescission 
of no-strike clauses in earlier incorporated contracts 1= 
expressed, also adds a provision requiring the parties to 
maintain the contract’s integrity and to exercise their best 
efforts through available disciplinary measures to prevent 
strikes or lockouts pending the adjustment of disputes 
under the grievance and arbitration machinery. Surely. 
if the omission of no-strike clauses was intended to permi*t 
strikes in support of grievances, as the Respondents say. 
there would have been no point to the ‘‘best efforts’’ clause 
in the same agreement. In my view, the simultaneous 
inclusion of the ‘‘best efforts’’ clause is not only incox. 
sistent with, but inescapably refutes the interpretation th- 
Respondents would place on the rescission of the no-strik« 
clauses. 

The Respondents would also distinguish the contractual! 
provisions in the instant case from those in the Mead and 
Haislip cases on the ground that there it was provided 
that the contract machinery should be the ‘‘exclusive’’ 
means of settling disputes, while here the contract, as 
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amended in 1952, does not use the word ‘‘exclusive.’’ In 
light of the authorities referred to, and the supporting 
language used, I do not read those decisions as turning 
on that narrow point. It is not the precise words used, 
but the intent of the parties as disclosed in the whole 
agreement, that is controlling. In this case the parties 
established a settlement procedure for disputes arising 
out of the administration of the contract; specifically pro- 
vided that seniority disputes, the kind of dispute basically 
involved here, be considered and disposed of under that 
procedure; agreed that ‘‘all disputes and claims which are 
not settled by agreement shall be settled by the [contract] 
machinery;’’ and, specifically in conjunction therewith, rey 
solved to ‘‘maintain the integrity of the contract.’’ The 
sense of that appears to me not essentially different from 
the sense of the contractual language in the Mead and 
Haislip cases. If there is a distinction between providing 
for the ‘‘exclusive’’ submission of disputes to contract 
machinery, and providing that all disputes shall be settled 
under such machinery, the distinction is one, I confess, that 
evades me. 

The inclusion in the ‘‘Miscellaneous’’ section of the 
phrases, ‘‘all disputes and claims which are not settled by 
agreement,’’ and, ‘‘and by collective bargaining without 
recouse to the Courts,’’ does not alter my view. I do not 
believe that either of them may reasonably be construed as) 
implying that strikes were intended as an alternative or 
optional means of settlement. Of course, if disputes are 
settled by agreement outside the contract . 
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machinery, there is no need to resort to that machinery. | 
The clause adds nothing of substance. The reference to) 
‘‘eollective bargaining,’’ read in the context of the entire! 
subsection obviously applies only to such disputes as are | 
national in character. Besides, I view as controlling on) 

| 
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this question the holding of the Hazslip case, rejecting the 
argument that a reserved right of ‘‘collective bargaining”’ 
preserves the right to engage in strikes in derogation of 
the contract machinery for disputes settlement. 

Nor does the contractual history aid the Respondents. 
As has been shown, prior to the Taft-Hartley Act, the 
eontract clearly outlawed strikes in aid of disputes sub- 
ject to the grievance procedures. After the enactment of 
that Act, provisions were written into the contract de- 
signed to exculpate the Union from lability for damages 
flowing from alleged breach of contract strikes. One of 
the devices whereby this was sought to be accomplished 
was the ‘‘able and willing’’ clause. But because the in- 
clusion of that clause led, as the operators viewed it, to 
numerous abuses in the form of ‘‘wildeat’’ strikes over 
minor grievances, the operators, in the negotiations lead- 
ing to the 1950 contract, insisted upon reimposing respon- 
sibility in the Union with a view toward preventing work 
stoppages. Though perhaps the operators’ full objective 
was not achieved, to reinstate financial liability, the 1950 
agreement at least made clear that it was the parties’ 
purpose and intent to look upon work stoppages in aid of 
grievance disputes as being in derogation of contractual 
responsibilities. This it did in two ways: first, by dele- 
tion of the ‘‘able and willing”’ clause, and secondly, by 
expressly affirming an intent to ‘‘maintain the integrity 
of the contract’? and implementing that intent with the 
‘‘best efforts’’ requirement. The Respondents contend, 
however, that even if such an intent be read into the 1950 
contract, it was cancelled out by the 1952 amendments. 
They point particularly to the dropping of the word ‘‘ex- 
clusive,’’ and also of the ‘‘best efforts’’ clause. Again, 
I am unable to agree. For reasons already stated, I do 
not think that the absence of the term ‘‘exclusive’’ carries 
the significance the Respondents would attribute to it. 
Moreover, I think it more likely that the word ‘‘exclusive”’ 
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was dropped because the phrase, ‘‘which are not settled by 
agreement,’’ was added, thus making express what I think 
otherwise would have been implied anyway, that in situ- 
ations where an agreement on disputes could otherwise 
be reached, it was not obligatory to settle such disputes 
through formalities of the contract machinery. But from 
this I discern no intent to allow strikes over matter’ 
declared arbitrable. As for the deletion of the ‘‘best 
efforts’’ clause, I think no greater significance should be 
attached to this than the reason, quoted above, given by 
counsel at the hearing, that it was because the Union 
did not want to be told by others what disciplinary action, 
if any, it must take against its own members to force them 
back to work. I think it more significant that the parties 
retained in the 1952 amendments their covenant to ‘‘main- 
tain the integrity of the contract.’? That covenant ap- 
pears as part of the subsection requiring the submission 
of disputes to the contract machinery, and in my view 
can have no meaning unless read as an undertaking to use 
the contract machinery, and no other method, as the means 
of resolving disputes.”® | 





1282 | 
For the reasons stated above, I conclude that it was 


the intention and understanding of the parties to the 
contract that disputes, such as the one leading to the strike 


' 
! 





26 At the hearing, the Respondents’ counsel was unable to give any other 
satisfactory explanation of what the ‘‘integrity’’ clause might mean, and 
none is suggested in their brief. In response to a direct question during 
oral argument, counsel stated, ‘‘I think that it means simply this: Thai th 
parties got together . . . and said, ‘Let’s agree and affirm that we will carry 
out whatever commitments [in the entire contract] we have promised to do 
or carry out’... and nothing more.’’ This explanation, that the parties 
simply agreed to do what they had already agreed to do, and no more, strikes 
me as scarcely reasonable. Besides, I think it evident from the place it 
appears that the ‘‘integrity’’ clause was designed to relate to undertakings 
in the particular paragraph in which it is contained, not others. 
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in this case, unless otherwise peacefully resolved by agree- 
ment, should be settled in accordance with the procedures 
set out in the ‘‘Settlement of Local and District Disputes”’ 
section of the contract, and without resort to work stop- 
pages and strikes.** JI further find that the strike in this 
case was in derogation of the contract. 


2. The strike as a violation of Section 8 (b) (38) 


The law imposed upon the Respondents, as the collec- 
tive bargaining representative of the Company’s em- 
ployees, an affirmative duty to bargain in good faith with 
regard to the dispute over which the strike occurred. The 
statutory duty to bargain applies not only to the process 
of contract negotiation, but equally to the resolution of 
differences and disputes involving, as in this case, ques- 
tions of the application or interpretation of a contract, or 
questions left unsettled by a contract. N. DL. R. B. v. 
Sands Mfg. Co., 306 U. S. 332; Rapid Roller Co. v. N. L. 
R. B., 126 F. 2d 452 (C. A. 7); NV. L. R. B. v. Jacobs Mfg. 
Co., 196 F. 2d 680 (C. A. 2). Although the Act does not 
prescribe any particular form of procedure by which such 
bargaining is to be conducted, specifying only that the 


27 There is extrinsic evidence in this record to confirm that such was the 
Respondents’ understanding of the contract. Thus William Blizzard, former 
president of the District, who was present at the contract negotiations and 
who signed the contract on behalf of District 17, when directly asked for 
his interpretation of the ‘‘integrity’’ clause of the contract, testified: 


That means that we will take our grievances up in accordance with the 
contract. In the case of a stoppage we will go and use our persuasion 
to get them back to work, to get the men to comply with that contract 
(emphasis supplied). 


Thus, too, in a letter in evidence written by George Titler, president of Dis- 
trict 29, reference is made to a work stoppage at another mine, which, it is 
stated, was in ‘‘violation of the contract.’’ Similarly, R. O. Lewis, present 
president of District 17, in a letter to members of another local, dated 
September 2, 1955, officially requested the members of that local to terminate 
a work stoppage and to have their claims adjudicated in accordance with the 
contract machinery, stating, inter alia, that the work stoppage was ‘‘in direct 
opposition to the provisions of the Bituminous Coal Wage Agreement.’’ 
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parties must meet and confer in ‘‘good faith,’’ the ¢m- 
ployer and the representative of his employees may them- 
selves agree that the statutory duty to bargain as to con- 
troversies arising during the contract term shall be car- 
ried on according to certain defined procedures. And 
when they have done so, the fulfillment or nonfulfillment 
of their duty to bargain in good faith, under the Act, must 
be measured in the light of the bargaining procedutes 
which they themselves have agreed to observe. Timkin 
Roller Bearing Co. v. N. L. R. B., 161 F. 2d 949 (C. A. 6) 
N.L. R. B. v. Standard Oil Co., 196 F. 2d 892 (C. A. 6). 

It has already been found that the grievance and arbi- 
tration machinery upon which the contracting parties lad 
agreed excluded the right to strike over disputes cog- 
nizable under such machinery, and that the strike in this 
case was in derogation of contractual responsibilities. 
The question now arises: Is the strike to be viewed simply 
as a breach of contract, and 


1283 


no more—in which event it would be outside the purview 
of Section 8 (b) (3) *8—or is it additionally to be viewed 
| 





28 It is of course clear that a mere breach of contract is not an unfair labor 
practice. It is to be noted that H. R. 3020, as it passed the Senate, contained 
provisions making it an unfair labor practice for either an employer or a labor 
organization ‘‘to violate the terms of a colletive bargaining agreement | or 
the terms of an agreement to submit a labor dispute to arbitration.’’ Vol, i, 
Legislative History of the Labor Management Relations Act (Govt. Printing 
Office 1948) at pp. 239, 241. Those provisions were, however, deleted |in 
conference with the comment, ‘‘Once parties have made a collective bargain- 
ing contract the enforcement of that contract should be left to the usual 
processes of the law and not to the National Labor Relations Board.’’ See 
Assn. of Employees v. Westinghouse Corp., 348 U. S. 437, note 2. As to the 
intended scope of the deleted provisions, see Senator Morse’s explanation |at 
II Legis. Hist. LMRA, pp. 982-3, and particularly at p. 983, where he stated, 
inter alia: ‘‘There will be available to employers a procedural remedy, when 
unions violate their contracts and are not willing to exhaust the procedures 
provided for in the terms of the contracts prior to resorting to econo nic 
action.’?” 
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as so abortive of the collective bargaining process as to 
make it independently a violation of that section? 

Heretofore, the Board and the courts have demon- 
strated their willingness to uphold an agreement to bar- 
gain through specified contract procedures in a variety 
of ways. Thus the Board, in a Section 8 (a) (5) case, 
has refused to issue a remedial collective bargaining order 
against an employer who had taken unilateral action, 
allegedly at odds with the contract, where it appeared that 
the charging union could have utilized, but did not, the 
contractual procedures established for bargaining on 
matters concerning the interpretation and administration 
of the contract. Crown Zellerbach Corp., 95 NLRB 753. 
Where, as here, the specified contract procedures have 
excluded, expressly or by necessary implication, the right 
to strike, it has been held that employees who engage in 
a strike over an issue subject to the contract procedures 
engage in unprotected concerted activity, thus rendering 
themselves liable to lawful discharge or other disciplinary 
measures by reason of such strike action. See TV. L. 
Mead, Inc., 1183 NLRB No. 109, and eases there cited. 
Where, also as here, a collective bargaining contract has 
provided for a detailed procedure for the adjustment of 
disputes, intended as a substitute for strike action, it 
has also been held that a strike in derogation of such 
contractual procedures excuses an employer from his 
statutory obligation to bargain with the striking union 
during the period of the wrongful strike, at least with 
respect to matters related to the strike. Timkin Roller 
Bearing Co. v. N. L. R. B., supra; N. L. R. B. v. Standard 
Oil Co., supra; Charles E. Reed & Co., 76 NLRB 548; 
United Elastic Corp., 84 NLRB 768.” 





29 As justification for its holding, the Board, in United Elastic, stated at 
p. 773: 


In our opinion, the stability of labor relations that the statute secks 
to accomplish by encouragement of the collective bargaining process 
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But until now the Board has not had occasion to pass 
specically on the question of whether a strike in deroga- 
tion of contractual procedures for the settlement of dis- 
putes, beyond being activity unprotected by the Act, also 
constitutes randuek affirmatively falling within the ban 
of Section 8 (b) (3).°° | 


In Personal Products Corp., 108 NLRB 743, the Board 
did have occasion, however, to rule in an 8 (a) (3) case 
on an analagous situation. The Board in that case found 
that a union had refused to bargain in good faith in 
violation of Section 8 (b) (3), by endeavoring ‘‘to force 
the employer’s hand’’ during current negotiations through 
economic pressures in the form of a series of unprotected 
harassing tactics, including slowdowns, unannounced 
walkouts, an organized refusal to work overtime, and the 
like. The Board said, in pertinent part: ! 





ultimately depends upon the channelization of the collective bargaining 
relationship within the framework of a collective bargaining agreement, 
and adherence thereto by the contracting parties. We feel, therefore, 
that the broad purpose of the statute and the interest of the parties will 
best be served by requiring such adherence. A different conclusion would 
not only militate against the statutory aim but also ignore the traditional 
sanctity attached to contracts by our system of jurisprudence. As the 
court said in the Timkin case, ‘‘If adjudication bases no sanctions on 
commitments made therein by the bargaining agent, it imparts futility 
to a bargaining process hopefully developing in the interest of industrial 
peace.’’ | 

30 Compare, Textron Puerto Rico, 107 NLRB 583 and United Teiéznone 
Company, 112 NLRB 779, where, in Section 8 (a) (5) situations, the Board 
has declined to find that an employer’s refusal to process a case through the 
final arbitration step of a contract grievance procedure was itself a refusal to 
bargain. Contra, Carroll’s Transfer Company, 56 NLRB 935, where the Board 
under the Wagner Act held that an employer’s failure to comply with a 
union’s request for the submission of a dispute to arbitration, as required by 
the contract grievance machinery, evidenced conduct inconsistent with the 
principles of collective bargaining and was violative of Section 8 (a) (5). 


485 





(1284) 


Section 101 and 210 of the Act declares it to be a 
policy of the United States to eliminate those ob- 
structions to the free flow of commerce occasioned 
by instability in employment relations ‘‘when they 
have occurred by encouraging the practice and pro- 
cedure of collective bargaining,’’ on the assumption 
that ‘‘the best interests of employers and employees 
can most satisfactorily be secured by the settlement 
of issues between employers and employees through 
the processes of conference and collective bargain- 
ing.’? This policy is clearly neither furthered nor 
effectuated when an employer or a union so exer- 
cises its bargaining powers as to thwart or impair 
the bargaining process. The Respondents engaged 
in these unprotected concerted activities at the time 
when they purported to be conferring in good faith 
with the employer in negotiations. ... We think it 
clear that such unprotected harassing tactics were 


an abuse of the Union’s bargaining powers. . . ‘‘ir- 
reconcilable with the Act’s requirement of normal 
discussion in a background of balanced bargaining 
relations upon which good faith bargaining must 
rest’’—which impaired the process of collective bar- 
gaining that Congress intended not only to encour- 
age but to protect. 


The Board’s order in Personal Products was denied 
enforcement. Textile Workers Union v. N. L. R. B., 227 
F. 2d (C.A.D.C.). The Board has, however, refused to 
acquiesce in the ruling of the court, and has petitioned the 
United States Supreme Court for a writ of certiorari, 
which was granted on April 2, 1956. In the present 
posture of that case, I am therefore obliged to view the 
Board’s decision, rather than that of the Court, as bind- 
ing upon me. 

Personal Products may be distinguished on its facts, 
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but it cannot be on principle. It seems to me that if 
the Board is correct in its holding in Personal Products 
that unprotected interruptions in work production, de- 
signed ‘‘to force the Employer’s hand in. . . negotiations,”’’ 
constitute bad faith bargaining violative of Section 8 (b) 
(3), @ fortiori must that be true in the instant ease. For 
here, no less than in Personal Products, the Respondents’ 
strike conduct also constituted unprotected concerted 
activity aimed at a like purpose.*' Indeed, the factual 
situation | 


1285 ! 


we have here presents an even stronger case to suppdrt 
a finding of a Section 8 (b) (3) violation. In the cited 
case, the Board inferred bad faith on the theory that there 
was a basic inconsistency between purported good faith 
negotiation and the simultaneous imposition of unfair 
and unprotected economic pressure upon an employer to 
force a surrender by him to union demands. In this ease, 
the Respondent did more than engage ‘‘in unprotected 
concerted activities at a time when they purported to be 
conferring in good faith with the Employer in negotia- 
tions.’? They also deviated from the fixed standards of 
bargaining behavior that they themselves had stipulated to 
as a guide to the good faith negotiation and adjustment of 
disputes occurring in the administration of the contract. 


31 Though the Board’s decision in Personal Products speaks at one place 
of the unprotected ativities as constituting merely ‘‘evidence’’ of a refusal | ito 
bargain in good faith, a careful reading convinces me that the Board’s de- 
cision actually was predicated on the premise that the activity there engaged 
in constituted in a bargaining posture 2 violation of Section 8 (b) (3), per je. 
That view appears supported by the form of order entered by Board. It! is 
confirmed by a reading of the Board’s petition to the Supreme Court for a 
writ of certiorari. The Court of Appeals seems also to have interpreted the 
Board’s findings as standing for the proposition that the unprotected con- 
certed activity constituted, without more, conclusive ‘‘evidence’’ of bad faith 
bargaining. 
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If it was an ‘‘abuse’’ of ‘‘bargaining powers’’ and an 
impairment of the collective bargaining ‘‘process’’ for 
the union in Personal Products to engage in unprotected 
concerted activities in aid of its bargaining position, it 
was certainly more so in this case. For here the unpro- 
tected strike activity, as found above, not only abused 
and impaired the bargaining process, but actually contra- 
vened the peaceful procedures for the channelization of 
contract disputes that the Union had agreed to follow as 
a substitute for economic conflict. 

Accordingly, and mainly on the basis of Person Prod- 
ucts, which I view as controlling in principle, I conclude 
that, by engaging in and supporting the strike against 
Boone to enforce their demands in respect to a dispute 
subject to processing under the ‘‘Settlement of Local and 
District Disputes’’ section of the governing collective bar- 
gaining agreement, the Respondents engaged in conduct 
that was both in contravention of their contractual re- 
sponsibilities and in derogation of the collective bargain- 
ing process that the Act was intended to encourage and 
protect. By such conduct, I find, the Respondents vio- 
lated Section 8 (b) (3) of the Act. 


2. As to the allegation that the Respondents further vio- 
lated Section 8 (b) (3), by engaging in a strike with- 
out first complying with notice requirements of Sec- 
tion 8 (d) 


This allegation, unlike the one earlier considered, does 
not rest on the claim that the strike was in derogation of 
the contract. Rather, it proceeds on the theory that the 
Respondents were attempting by means of the strike to 
modify the contract, particularly the ‘‘Seniority’’ provi- 
sion thereof, thus bringing into play the statutory notice 
requirements of Section 8 (d). It is alleged that since 
the Respondents did not before the strike serve the requi- 
site notices upon the Company or its representatives, 
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nor with the Federal and State Mediation and Conciliation 
Services, they thereby violated Section 8 (d) of the Act, 
and Section 8 (b) (3) as well. The Respondents concede 
that no such notices were served, but contend that none 
were required, taking issue with the allegation that con- 
tract modification was an object of the strike. 
As the Board has made clear, the command of Section 
8 (d) for a 60 day notice as a prerequisite to strike 
action applies, not to all strikes that may occur during 
a contract term, but only to such strikes as are aimed at 
enforcing a demand to modify or terminate a collective 
bargaining agreement. Lion Ou Co., 109 NLRB 680, 684; 
Mastro Plastics Corp., 102 NLRB 511, aff’d 350 U.S. 270. 
Disputes as to the meaning or administration of 
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collective bargaining agreements do not fall within the 
purview of that restriction. United Telephone Company 
of the West, 112 NLRB 779. Nor do disputes concerning 
subjects left unsettled by the collective bargaining agreé- 
ment. Jacobs Mfg. Co., 94 NLRB 1214, enf’d 196 F. 2d 
680 (C.A. 2). The basic question to be determined heré, 
then, is whether or not the dispute in this case involved a 
question of contract modification subject to the restric- 
tions of Section 8 (d). ! 

As has been found above, the precipitating cause of 
the strike was the Company’s employment on the date the 
strike began of an employee from outside the mine to 
operate an 11 B U loading machine. Prior to the strike, 
the Local in meetings with the mine management had 
voiced its objection to the employment of outsiders for 
this job. The Local made it clear that it was mainly 
interested in protecting the job security of its members, 
by seeing to it that no outsiders were hired to fill job 
vacancies as long as laid off miners remained on the idle 
panel. At these meetings, the Local took no flat and 





| 
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inflexible position. At various times it proposed, alter- 
nately, (1) that in the absence of a qualified applicant 
on the idle panel, the Company step up to the 11 B U 
position machine loaders holding inferior jobs on the 
working force, thereby in turn making room for place- 
ment in their jobs of men from the idle panel; (2) that 
the Company transfer to the 11 B U job employees al- 
ready skilled in that job operation who were then work- 
ing on other machine loading jobs; (3) that the Company 
arrange to train men already in the mine in the 11 B U 
operation, or (4) that the Company try out in that job 
Cephus White, an employee on the idle panel who had 
previously worked as a machine loader. 

The General Counsel asserts that the Respondents, by 
reason of the positions taken by the Local, were attempt- 
ing to modify the contract by having the Employer agree, 
in the words of the Company’s brief, ‘‘that no man should 
be employed outside the panel, regardless of whether the 
panel contained a qualified man, and that the Company 
must ‘upgrade’ and transfer to new jobs men already on 
the working force.’’ These demands it is alleged, were 
inconsistent with the terms of the contract, particularly 
with paragraph 5 of the ‘‘Seniority’’ provisions, set out 
earlier in this Report. According to the General Counsel 
and the Company, the Company’s only obligation under 
the contract was to fill job vacancies by drawing upon 
senior persons from the idle panel, and not from the work- 
ing force, and then only if the idle panel contained a per- 
son qualified to perform the particular work on the job 
to be filled. Cephus White, they say, although formerly 
employed as a machine loader, was by his own admission 
not qualified to operate the 11 B U machine, and there 
was no one else in the idle panel even claimed to be quali- 
fied. The contract, they point out, makes no provision for 
‘‘training’’ or a ‘‘training program,’’ and none may be 
read into it by interpretation. Nor does the contract, 
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they say further, contain any requirement to “upgrade”? | 
or transfer men already on the working force to fill new 
jobs. For all these reasons, they contend that the posi- 
tion taken by the Union on the matter in dispute was not 
only unauthorized by the ‘‘Seniority’’ provisions of the 
contract, but, moreover, was at variance with the gen- 
eral right an employer normally has, in the absence of 
any contrary contractual agreement, to hire and assign) 
employees without restriction—a general right, they sub-; 
mit, which in this case is expressly reinforced by the con-, 
tract’s ‘‘Management Rights’’ clause providing that ‘‘the' 
direction of the working force, and the right to hire andi 
discharge are vested exclusively in the operator and [the, 
Union] shall not abridge these rights.’? They would, 
therefore, have it concluded that what the Union was seek- | 
ing in effect to bring about by its demands, and by the | 
strike in support of such demands, was a modification of | 
the ‘‘Seniority’’ and ‘‘Management Rights’’ provisions | 
of the contract. : 

The Respondents, on the other hand, insist that what | 
they were seeking to have the Company do was entirely | 
consistent with the provisions of the contract, and was | 
neither intended to, nor did, entail any modification of | 








its terms. They assert that the Company’s position, that | 
a panel member, such as Cephus White who had worked on | 


loading machines before, 
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was not qualified for a particular loading machine opera- 


tion unless capable of taking over that operation without | 


training, was a narrow and arbitrary one not supported 
by a fair interpretation of the contract’e provisions. In 
that connection, they point to a number of umpire awards, 
introduced into evidence, involving seniority disputes at 
other mines, including some in the appropriate unit found 


above, where umpires, interpreting the seniority provi- | 
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sions of the contract, have ruled that job classification 
is based on function, not skill with a particular machine, 
and that a job claimant for a particular operation within 
his functional job classification, though unfamiliar with 
that particular operation, must, before being ruled un- 
qualified, be given a fair opportunity to determine whether 
he has the capacity, aptitude and ability to perform the 
new operation. With regard to the alternative proposals 
made for the upgrading, transfer or training of men al- 
ready in the work force for employment on the new equip- 
ment, the Respondents say that this was entirely permis- 
sable under the contract, though not expressly provided 
for therein, and was, moreover, entirely consonant with 
past practice and custom at the mine. To support that 
argument, the Respondents point (1) to the breadth of the 
opening subsection of the ‘‘Seniority’’ clause that ‘‘senior- 
ity in principle and practice shall be recognized; (2) to 
the fact that special ‘step-up’ seniority arrangements at 
other mines have been considered valid and consistent 
with the contract, and have been granted enforcement in 
umpire awards, and (3) to the fact that the Company had 
previously followed the practice at its own mine of up- 
grading and training employees on its work force for 
new operations, a practice which it reinstated after the 
strike. As further evidence to show contract consistency, 
the Respondents introduced into evidence a written memo- 
randum of understanding, entered into in April 1953, be- 
tween the Coal Operators Association of the Logan field 
(an association within the multiple employer appropriate 
unit of which the Company’s employees are part) and Dis- 
trict 17. That memorandum contains agreed upon inter- 
pretations of the various sections of the ‘‘Seniority’’ 
article in the contract. The interpretation of paragraph 5 
of that article includes the following: 


Job vacancies may be filled by transfers of qualified 
employees within the working force, providing such 
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transfers are not made for the purpose of evading the 
seniority provisions of the National Agreement. 


The Respondents also introduced into evidence a letter, 
dated August 24, 1959, from the charging Association to 
District 17, proposing that the Logan seniority interpre- 
tation be made effective in the Kanawha field. ! 


On all the record, I am unable to agree with the Com- 
pany’s position, supported by the General Counsel, that 
this is ‘‘a plain case of attempted modification.’’ JI think 
this case is clearly distinguishable from Bolton & Sons, 
Inc., 91 NLRB 989, upon which the General Counsel prin- 
cipally relies, and more like United Telephone Company of 
the West, 112 NLRB 779, in which the Board found that 
the restrictions of Section 8 (d) were inapplicable in a 
situation where the contract was not sufficiently clear to 
avoid a dispute as to its terms, and that in such a situ. 
ation an employer, acting in the good faith belief that 
his conduct was in accordance with the contract, as he 
construed it, was privileged to put new employment con: 
ditions into effect without first giving the statutory notice 
required by Section 8 (d) for contract modifications. Cer- 
tainly, it cannot be said in this case that the alternative 
demands made by the Local were so clearly in opposi- 
tion to the contract that compliance with them could have 
been achieved only through contract modification. Thus, 
the upgrading, transfer or training of men on the work- 
ing force to fill vacant positions, although not required by) 
the contract, was not prohibited by it either. Bearing in| 
mind the Company’s past policy and practice, as well as) 
the Logan interpretations that the Association itself viewed 
as properly falling within the contract’s framework, it is) 
difficult to conclude that the Local was acting in bad faith| 
or with a deliberate purpose to alter the contract. Nor, | 
in the light of the umpire decisions referred to above, is! 
such a conclusion readily to be drawn from the Local’s! 
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alternative request that the Company try out Cephus 
White, a former machine loader, on the 11 BU 
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machine loading job, even though White was then ad- 
mittedly unfamiliar with the particular operations of that 
machine. 

The worst that can be said of the Local’s demands is 
that they raised issues concerning the meaning or ad- 
ministration of the contract, or, if not that, at least an 
issue as to matters not covered by the contract. But that 
is different from contract modification. The Company 
conceded at the hearing that contract changes are not han- 
dled through the grievance and arbitration machinery of 
the contract, but are ‘‘negotiated at a higher level [by] 
the International Union and representatives of the vari- 
ous operators’ associations.’’ The contract machinery for 
the settlement of disputes embraces only differences ‘‘as 
to the meaning and application of [contract] provisions”’ 
and differences ‘‘about matters not specifically mentioned 
in [the contract].’’ It is thus apparent that the Company, 
by insisting that this dispute be handled through the 
grievance and arbitration procedures of the contract, 
thereby in effect itself acknowledged that the Union was 
not seeking a modification of basic terms and conditions 
of the contract. See McDonnell Aircraft Corp., 109 
NLRB 930, 934. Actually, there is an inconsistency be- 
tween the position the General Counsel takes under the 
allegation of the complaint now being considered and the 
position taken by him under the allegation earlier con- 
sidered and found supported. If the dispute here were 
over a question of contract modification, it would have 
been outside the scope of the grievance and arbitration 
procedures, and the undertaking, found above, not to 
strike in derogation of such procedures would have no 
application to this case. But if, as has been found, and 
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as all parties agree, the dispute fell within the contract’s 
framework, as a grievance matter processable under the 
contract machinery, then the contract already controlled 
the situation, and no modification within the meaning of 
Section 8 (d) could be involved. 

For reasons indicated above, I find that the strike in 
this case was not over an issue of contract modification 
within the meaning of Section 8 (d). Accordingly, I con: 
clude that the particular allegation of the complaint here 
under consideration has not been sustained, and shall 
recommend its dismissal. 


| 
IV. The effect of the unfair labor practices upon commerce 


The activities of the Respondents set forth in Section 
III, above, occurring in connection with the business oper- 
ations of the Company set forth in Section I, above, have 
a close, intimate, and substantial relation to trade, traffic, 
and commerce among the several States, and tend to lead 
to labor disputes burdening and obstructing commerce 
and the free flow of commerce. 


V. The remedy 


It has been found that the Respondents violated Sec- 
tion 8 (b) (3) of the Act, by engaging in and giving their 
support to a strike against the Company to enforce griev-} 
ances and demands that were required to be processed 
under the grievance and arbitration procedures of a col- 
lective bargaining agreement governing employer-em-' 
ployee relations in an appropriate bargaing unit which, 
included the Company’s employees, notwithatandine that) 
such strike was in contravention of the Respondents’ obli-| 
gation under said collective bargaining agreement to re-: 
frain from strikes or work stoppages pending adjustment, 
or adjudication under such grievance and arbitration pro-; 
cedures of disputes and grievances subject thereto, and: 
in derogation of the Respondents’ statutory duty to adhere | 
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to the collective bargaining process established by said 
agreement for the settlement of grievances and disputes 
subject thereto. It will therefore be recommended that 
the Respondents be ordered to cease and desist from en- 
gaging in such unlawful conduct, or from any like or 
related conduct, and the the Respondents also 
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take certain affirmative action designed to effectuate the 
policies of the Act.” 

Upon the basis of the foregoing findings of fact and upon 
the entire record in the case, I make the following: 


ConcLusions oF LAw 


1. International Union, United Mine Workers of Amer- 
ica; District 17, United Mine Workers of America; and 
Local Union No. 2935 United Mine Workers of America 
are labor organizations within the meaning of Section 2 
(5) of the Act. 


2. All employees working in or about the mines of coal 
mine operators [ineluding Boone County Coal Corporation] 
designating and authorizing Southern Coal Producers As- 
sociation as their representative for the purposes of collec- 
tive bargaining, excluding coal inspectors and weigh bosses 
at mines where men are paid by the ton, watchmen, clerks, 
engineering and technical forces of said coal mine operators 
working at or from a district or local mine office, essential 
supervisors in fact, such as mine foremen, assistant mine 
foremen, who in the usual performance of their duties may 
make examinations for gas as prescribed by law, and all 
other supervisors as defined in the Act, constitute a unit 





32 Since the violation found in this case rests entirely upon the aforesaid 
unlawful strike conduct, and no finding is made that the Respondents failed 
or refused to meet and confer with the Employer or its representatives on 
request concerning any matter in dispute, it is deemed unnecessary in this 
case to include an affirmative order requiring bargaining on request. 
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appropriate for the purposes of collective bargaining within 
the meaning of Section 9 (b) of the Act. 


3. At all times material herein the International Union, 
United Mine Workers of America was, and at all times 
since has been, the exclusive representative of all employees 
in the appropriate unit for the purposes of collective bar- 


gaining within the meaning of Section 9 (a) of the Act. 
| 


4. By engaging in and giving their support to a work 
stoppage or strike against Boone County Coal Corporation 
in support of grievances and demands that were required 
to be processed under the grievance and arbitration proce- 
dures of a collective bargaining agreement governing em: 
ployer-employee relations in the aforesaid appropriate 
unit, notwithstanding that such strike was in contravention 
of the Respondents’ obligation under said collective bar- 
gaining agreement to refrain from strikes or work stop 
pages pending adjustment or adjudication under such griev- 
ances and disputes subject thereto, the Respondents en-+ 
gaged in conduct in derogation of their statutory duty to 
adhere to the collective bargaining process established by 
said agreement for the settlement of grievances and dis- 
putes subject thereto, and thereby engaged in unfair labor 
practices within the meaning of Section 8 (b) (3) of the 
Act. 


5. The aforesaid unfair labor practices are unfair labor| 
practices affecting commerce within the meaning of the’ 
Ht, | 





RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in this case, I 
recommend that International Union, United Mine Workers | 
of America; District 17, United Mine Workers of Amer- : 


ica; and Local Union No. 2935, United Mine Workers of | 
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America, their officers, agenis, successors, and assigns, 
shall: 
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1. Cease and desist from violating Section 8 (b) (3) of 
the Act, by engaging in or giving their support to any work 
stoppage or strike against Boone County Coal Corporation 
in support of any grievances or demands that are required 
to be processed under the grievance and arbitration pro- 
cedures of any collective bargaining agreement to which 
they, or any of them, are parties, governing employer-em- 
ployee relations in the appropriate unit in which the em- 
ployees of said Boone County Coal Corporation are in- 
cluded, where such work stoppage or strike is in contraven- 
tion of an obligation assumed in said contract to refrain 
from work stoppages or strikes pending adjustment or 
adjudication under such grievance and arbitration proce- 
ures of grievances or disputes subject thereto; or by engag- 
ing in any like or related conduct in derogation of the statu- 
tory duty to bargain collectively in good faith—the provi- 
sions in this order being conditioned upon the Respondents 
remaining the representative of the employees in the unit 
herein found to be appropriate, subject to the provisions of 
Section 9 (a) and (c) of the Act. 


2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 


(a) Post in conspicuous places at their respective busi- 
ness offices and meeting halls and the bulletin board of the 
Company, the latter willing, including all places where no- 
tices to members and employees are customarily posted, 
copies of the notice attached hereto as Appendix A. Copies 
of said notice, to be furnished by the Regional Director for 
the Ninth Region, shall, after being duly signed by the 
Respondents and their designated agents, be posted by the 
Respondents immediately upon receipt thereof and main- 
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tained for a period of sixty (60) consecutive days. Reason- 
able steps shall be taken by the Respondents to insure that 
the notices are not altered, defaced, or covered by other 


material ; | 


(b) Notify the Regional Director for the Ninth Region 
in writing, within twenty (20) days from the receipt of 
this Intermediate Report and Recommended Order what 
steps the Respondents have taken to comply herewith. | 

It is further recommended that unless the Respondent 
shall within twenty (20) days from the date of receipt bf 
this Intermediate Report notify said Regional Director in 
writing that they will comply with the foregoing recommen- 
dations, the National Labor Relations Board shall j issue an 
order requiring the Respondents to take the aforesaid 
action, 


Dated at Washington, D. C., this day of May 1956. 


ARTHUR LEFF 
Trial Examiner | 
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APPENDIX A 


NOTICE TO ALL MEMBERS OF UNITED MINE WORKERS OF AMER- 
ICA AND LOCAL UNION No. 2935 UNITED MINE WORKERS OF 
AMERICA, AND TO ALL EMPLOYEES OF BOONE COUNTY COAL 
CORPORATION PURSUANT TO THE RECOMMENDATIONS OF A 
TRIAL EXAMINER | 


| 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


We Wu Not engage in or give support to any work 
stoppage or strike against Boone County Coa. Corpo- 
RATION in support of grievances or demands that are 
required to be processed under grievance and arbitra- 
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tion procedures of any co!lective bargaining agreement 
to which we, or any of us, are parties, governing em- 
ployer-employee relations in the bargaining unit in 
which said Corporation’s employees are included, 
where such work stoppage or strike is in contravention 
of an obligation assumed in said agreement to refrain 
from work stoppages or strikes pending adjustment or 
adjudication under such grievance and arbitration 
procedures of grievances or disputes subject thereto, 
nor will we engage in any like or related conduct in 
derogation of our duty under the Act to bargain col- 
lectively in good faith. 


INTERNATIONAL Union, UNITED 
M1nE WorkKErs oF AMERICA 
(Labor Organization) 


(Representative) (Title) 
District 17, Unrrep MINE 
‘WorkKERS OF AMERICA 
(Labor Organization) 


(Representative) (Title) 
Loca Unton No. 2935, Unrrep 
Mine WorKERS OF AMERICA 
(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 








1 
| 
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Now come the Respondents, International Union, United 
Mine Workers of America, District 17, United Mine Work- 
ers of America, and Local Union No. 2935, United Mine 
Workers of America, and each of them, and except to 
the Intermediate Report and Recommendations of Arthur 
Leff, Trial Examiner, dated May 7, 1956, in the above: 
captioned ease and filed with the National Labor Relations 
Board (hereinafter called ‘‘Board’’), and to parts of ane 
record and proceedings in said case, as follows: 





I. Exceptions to Finpines or Fact 
The labor organizations involved 


(1) Respondents, and each of them, except to the find: 
ings of fact appearing on page 2, line 27, that salaries of 
the district officers ‘‘are paid by the International’’, and 
say that under the undisputed evidence in this case, only 
the salary of District 17’s President is paid by the Inter- 
national, while that of the Vice President and Secretary- 
Treasurer are paid by District 17 (T. 618, lines 4-11; 620! 


p 


lines 7-10). | 
The events leading to the work stoppage ! 





(1) Respondents, and each of them, except to the find! 
ings of fact, conclusions of law and statements, beginning 
on line 24, page 6, with the words ‘‘Consideration of the 
racial discrimination and’’ and ending on said page, line 
41 with the words ‘‘Before work stoppage’’, and say that 
such findings of fact and conclusions of law are unwar: 
ranted, arbitrary, capricious, are not supported by, but are 
contrary to, the preponderance of the competent, admis- 
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sible evidence and the substantial evidence on the record 
considered as a whole, and are contrary to law, and further 
say that such findings, conclusions and statements ignore 
and omit consideration of, among others, the following: 


ae aL) a 
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(a) The undisputed evidence that for three or four 
years Boone had not employed a Negro, although 
Negro applicants had sought employment (T. 315, lines 
12-25) and Willie White’s discharge on January 27, 
1955 (T. 123, lines 19-21). 


(b) Talk among the emplovees that Boone was going 
to rid itself of its Negro emplovees (T. 316, lines 5-12). 


(ce) Tt was eominon talk arotind the mines Hit 
Boone's General Mine Morenati Weakley Hite sth 
thietd “GP We Mad atx tromths be woth] hice eve ry tran 
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639, lines 1-4) that they tried ‘‘to place the members 
of the colored race in a position somewhat subservient 
to them’’ and gave to the Negro employees ‘‘the mo re 
menial jobs’’ (T. 639, lines 1-4). i 


(g) The undisputed evidence that at the visti on 
February 10, 1955, the question of discrimination was 
discussed (T. 387, lines 21-24). | 


(3) Respondents, and each of them, exeept to the find- 
ings of fact on page 6, beginning on line 41 with the woirds 
‘What has just been said with regard to the racial’? and 
continuing through to line 60, ending with the words 
‘safety ctolatinna® Heshondunts say that stich findings 
hte unwarranted, are ndt stipported hy, but tite contrary 
to, a preponderance of the competent, ‘tlantsath le evitletioe 
ane the attlsteini tt: tH evitlehee ott the anand eotistdeted: als a 
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(2) Respondents, and each of them, except to the find- 
ings of fact on page 15, lines 18-29, and say that such find- 
ings ignore Blizzard’s undisputed evidence that he told the 
mine committee and Local’s President to get the mine in 
operation (T. 389, limes 45) and return to work (T. 401, 
lines 3-5; 418, lines 17-25). 


(3) Respondents, and each of them, except to the find- 
ings of fact beginning on page 13, lines 45-47, and continu- 
ing on page 14, lines 1-3, and say that such findings of fact 
are unWarranted, arbitrary capricious, are not supported 
by, but are contrary to, the preponderance of the compe- 
tent, admissible evidence and the substantial evidence on 
the record considered as a whole, and are contrary to law. 


Responsibility for the work stoppage 


(1) Respondents, and each of them, except to the find- 
ings of fact, conclusions of law and arguments on page 15, 
lines 19-58, and continuing on page 16, lines 1-6, as well as 
to the finding, conclusion in footnote 13 on page 15, lines 
61-63, and say that such findings, conclusions and argu- 
ments are unwarranted, arbitrary, capricious, are not sup- 
ported by, but are contrary to, the preponderance of the 
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As appears from Ke miedy’s credited account, Par 
ley on that occasion also said that the District Was 
‘yoing to! back the men 100 percent’, and at the same 
time specifically rejected Kennedy’s request that he 
put the mine back to work.”’ 


and say that such findings of fact and conclusions of law 
are unwarranted, arbitrary, capricious, are not supported 
by, but are contrary to, the preponderance of the compe- 
tent, admissible evidence and the substantial evidence on 
the record considered as a Whole, and are contrary to law. 
(3) Respondents, and each of them, except to the find- 
ings of fact and conclusions of law on page 16, footnote 14, 
lines 46-55, and say that such findings and conclusions are 
unwarranted, arbitrary, capricious, are not supported by, 
but are contrary to, the preponderance of the competent, 
admissible evidence, and the substantial evidence on the 
record considered as a whole, and are contrary to law, and 
the citations of authorities in said footnote, purportedly in 
support thereof, are not applicable to the instant case. 


(4) Respondents, and each of them, except to the state- 
ments and findings of fact on page 16, footnote 15, lines 
56-59, and say that such statements and findings are un- 
warranted, arbitrary, capricious, are not supported by, but 
are contrary to, the preponderance of the competent, ad- 
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missible evidence and the substantial evidence on the rec- 
ord considered as a whole, and are contrary to law. 


(5) Respondents, and each of them, except to the findings 
of fact on page 16, footnote 16, lines 60-63, insofar as such 
findings state that Payne was a District Representative, 
and say that at the times material in this case, Payne was a 
Vice President of District 17. (T. 565, Lines 21-23). 


(6) Respondents, and each of them, except to the find- 
ings and conclusions on page 16, lines 27-37, and say that 
such findings and conclusions are without legal pertinency 
in this case and are unwarranted, arbitrary, capricious, are 
not supported by, but are con- 
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trary to, the preponderance of the competent, admissible 
evidence and the substantial evidence on the record con- 
sidered as a whole, and are contrary to law. 


(7) Respondents, and each of them, except to the argu- 
ments, reasoning, statements, findings of fact and conclu- 
sions on page 17, lines 8-18 and line 25, beginning with the 
words ‘‘But if’’ and continuing through line 33, and say 
that such arguments, reasoning, statements, findings and 
conclusions are unwarranted, arbitrary, capricious, are not 
supported by, but are contrary to, the preponderance of 
the competent, admissible evidence and the substantial evi- 
dence on the record considered as a whole, and are con- 
trary to law. 

(8) Respondents, and each of them, except to the findings 
of fact, conclusions of law, arguments, and reasoning on 
page 17, lines 35-44, and say that such findings, conclu- 
sions, arguments and reasoning are not supported by, but 
are contrary to, law. 


(9) Respondents, and each of them, except to the finding 
and conclusion on page 18, line 1, reading: 
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‘‘That rule, it seems to me, is equally apposite to this 
case.’’, and say that the rule referred to, namely, the agency 
rule in Textile Workers Union of America, CIO (Personal 
Products Corporation), 108 NLRB 743, has no applet 
to the instant case. 


(10) Respondents, and each of them, except to the fal 
ings of fact, conclusions of Jaw, arguments and reasoning 
on page 18, line 4, beginning w ith the wens “<The Interna- 
tional’’, and continuing through line 22 to the end of the 
puraeraph, and say that such findings, conclusions, argn- 
ments, and reasoning are unw ceranted, arbitrary, eaprici 
ous, are not supported by, but are contrary to, the prepon- 
derance of the competent, admissible evidence and the sub- 
stantial evidence on the record considered as a whole, and 
are contrary to law. | 
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(11) Respondents, and each of them, except to the 
statements, conclusions of law, arguments and reasoning, 
on page 18, lines 24-30, and say that such statements, con-! 
clusions, arguments and reasoning are unwarranted, arbi- 
trary, exoridions, are not supported by, but are contrary! 
to, the preponderance of the competent, admissible evi-' 
dence and the substantial evidence on the record con-' 
sidered as a whole, and are contrary to law. ! 


(12) Repondents, and each of them, except to the find-| 
ings of fact, conclusions of law, arguments and reasoning’ 
on page 18, lines 32-62, and say that such findings, con-! 
clusions, arguments and reasoning are unwarranted, arbi- 
trary, capricious, are not supported by, but are contrary 
to, the preponderance of the competent, admissible evi-. 
dence and the substantial evidence on the record consid 
ered as a whole, and are contrary to law. | 
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Analysis and conclusions with regard to the specific unfair 
labor practice allegations 


As to whether the strike was in derogation of the contract 


(1) Respondents, and each of them, except to the find- 
ings and statements on page 20, lines 11-14, reading: 


‘““To some extent the provisions above referred to 
are better understood against the background of 
earlier contractual provisions, to which both sides 
have referred in their arguments and briefs, respec- 
tively contending the contractual history adds sup- 
port to the interpretation each urges.’’, 


and say that the provisions referred to are fully under- 
stood against the background of earlier contractual pro- 
visions and clearly show that the parties signatory to 
the 1952 Agreement intended that said contract permit 
a work stoppage during the negotiations under the 
grievance procedure provided for therein and that the 
work stoppage in this case was not in derogation of the 
1952 Agreement. 


1308 


(2) Respondents, and each of them, except to the find- 
ings of fact on page 20, lines 16-24, and say that such 
facts omit other pertinent contractual provisions con- 
tained in the 1941 Joint Wage Agreement (GC 2, Ex. C-1, 
p. 38, lines 7-8) that ‘‘Local strikes will not be tolerated), 
p. 48-49 the four paragraphs under the heading ‘‘Illegal 
Suspension of Work’’, and the provision in the National 
Bituminous Coal Wage Agreement, 1945, (GC 2, Ex. C-1, 
p. 64, lines 32-33), reading ‘‘For the duration of this 
Agreement no strikes shall be called or maintained here- 
under.”’ 


(3) Respondents, and each of them, except to the find- 
ings of fact on page 20, lines 26-49 and say that such 


510 











(1808, 1309) 


findings omit consideration of such other pertinent con- 
tractual provisions contained in the 1947 Agreement under 
the headings ‘‘District Agreements’’ repealing "Ep 
Strike’’ clauses. (GC 2, Ex. C-1, pp. 96-97.) 


(4) Respondents, and each of them, except to the find: 
ings and statement beginning on page 20, line 53, fn. 20, 
insofar as such findings contain the words ‘‘with apparent 
approval’’ and say that such findings and statement are 
unwarranted. 


(5) Respondents, and each of them, except to the find. 
ings of fact on page 21, lines 1-20, and say that such find; 
ings omit consideration of the fact that the District Court 
of the District of Columbia, in an injunction proceeding 
styled Penello v. International Union, United Mine Work; 
ers of America, et al, 88 Supp. 935 (decided February 9, 
1950, which was initiated by the Board’s Regional Direc: 
tor for the Fifth Region, on the Board’s behalf, charac, 
terized the ‘‘able and willing’’ clause of the 1947 agree- 
ment as ‘‘unlawful’’ and precluded the inclusion of such 
a clause in the 1950 agreement. 


Respondents, and each of them, now move and ask the! 
Board to take judicial notice of the proceedings and all 
matters in the foregoing injunction suit. . 
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(6) Respondents, and each of them, es to the find 
ings on page 21, lines 21-29 and page 22, lines 1-8 and 
say that such Satins omit in addition to the matters’ 
set forth therein that the 1952 Agreement deleted the! 
provision contained in the 1950 Agreement that ‘‘stop-; 
pages, suspensions of work’’ shall be settled and deter-' 
mined exclusively by the machinery in the ‘‘Settlement 
of Local and District Disputes’”’ section of the Agreement | 
[GC2, Ex. O-1, page 127, lines 6-16 (end of paragraph) ]. | 
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(7) Respondents, and each of them, except to the find- 
ings, conclusions of law, arguments, reasoning and state- 
ments on page 22, lines 16-37, and say that such findings, 
conclusions, arguments, reasoning and statements are not 
supported by, but are contrary to law. 


(8) Respondents, and each of them, except to the find- 
ing and conclusion on page 23, lines 5-12, and say that 
the situation in the case of W. L. Mead, Ine., 113 NLRB 
No. 109, is not a ‘‘comparable situation’’ to the instant 
ease. 


(9) Respondents, and each of them, except to the find- 
ings, arguments, reasoning and conclusions of law on 
page 23, lines 5-30, as well as to the Trial Examiner’s 
applying in this case the cases cited and discussed on page 
23, lines 5-30, and say that such authorities are not appli- 
cable in the instant case on the issue of the right to 
engage in a work stoppage or strike under the 1952 Agree- 
ment and are distinguishable therefrom on facts. Re- 
spondents, and each of them, say that such findings, argu- 
ments, reasoning, conclusions and application of authori- 
ties are unwarranted, arbitrary, capricious, are not sup- 
ported by, but are contrary to, the preponderance of the 
competent, admissible evidence and substantial evidence 
on the record considered as a whole, and are contrary 
to law. 


(10) Respondents, and each of them, except to the find- 
ings and conclusions of law on page 24, lines 1-5, reading: 
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‘‘T am unable to see any material distinction be- 
tween the contractual provisions in the cited cases, 
that were interpreted to imply an obligation not to 
strike, and the applicable contractual provisions in 
the case at bar, either in principle or on the basis of 
the differences that appear in the contractual lan- 
guage used.’’, 
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and say that such findings and conclusions are unwarranted, 
arbitrary, capricious, are not supported by, but are con- 
trary to, the preponderance of the competent, admissible 
evidence and the substantial evidence on the record con- 
sidered as a whole, and are contrary to law. 


(11) Respondents, and each of them, except to the finde 
ings, conclusions of law, arguments, reasoning and state- 
ments on page 24, line 5-29, and say that such findings, con- 
clusions, arguments, reasoning and statements are unwar- 
ranted, arbitrary, capricious, are not supported by, but are 
contrary to, the preponderance of the competent, admis- 
sible evidence and the substantial evidence on the record 


considered as a whole, and are contrary to law. | 

(12) Respondents, and each of them, except to the find- 
ings, conclusions of law, arguments, reasoning and state- 
ments on page 24, heginning with the words ‘‘In light of the 
authorities’’ on line 35 and continuing through the remain- 
der of the paragraph on line 50, and say that such findings, 
conclusions, arguments, reasoning and statements are un- 
warranted, arbitrary, capricious, are not supported by, but 
are contrary to, the preponderance of the competent, ad- 
missible evidence and the substantial evidence on the ree- 


ord considered as a whole, and are contrary to law. ! 


(13) Respondents, and each of them, except to the find- 
ings, conclusions of law, arguments, reasoning, and state- 
ments contained in the paragraph beginning on page 24, line 
52, and continuing through line 57 on said page, and fur- 
ther continuing on page 25, lines 1-7, and say that such 
findings, conclusions, arenents, reasoning and statements 
are unwarranted, arbitrary, capricious, are not eupyorte 
by, but are contrary to, the preponderance of the compe 
tent, admissible | 

1311 | 
evidence and the substantial evidence on the record co1- 
sidered as a whole, and are contrary to law. | 
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(14) Respondents, and each of them, except to the find- 
ing and conclusion on page 25, line 9, reading ‘‘Nor does 
the contractual history aid the Respondents’’, and say that 
such finding and conclusion of law are unwarranted, arbi- 
trary, capricious, are not supported by, but are contrary 
to, the preponderance of the competent, admissible evidence 
and the substantial evidence on the record considered as a 
whole, and are contrary to law. 


(15) Respondents, and each of them, except to the find- 
ings, conclusions of law, arguments, reasoning and state- 
ments on page 25 beginning with the words ‘‘After the 
enactment of’’ on line 11 and ending on said page, line 
26 with the word ‘‘requirement’’ and say that such find- 
ings, conclusions of law, arguments, reasoning and state- 
ments are unwarranted, arbitrary, capricious, are not sup- 
ported by, but are contrary to, the preponderance of the 
competent, admissible evidence and the substantial evidence 
on the record considered as a whole and are contrary to 
law. 


(16) Respondents, and each of them, except to the find- 
ings, conclusions of law, arguments, reasoning and state- 
ments on page 25 beginning on line 29 with the words 
‘<Again, I am unable to’’ and continuing to the end of the 
paragraph on said page, line 48 and say that such findings, 
conclusions of law, arguments, reasoning and statements 
are unwarranted, arbitrary, capricious, are not supported 
by, but are contrary to, the preponderance of the compe- 
tent, admissible evidence and the substantial evidence on 
the record considered as a whole and are contrary to law. 


(17) Respondents, and each of them, except to the find- 
ings, conclusions and statements on page 25, lines 51-62, 
fn. 26, and say that such findings, conclusions and state- 
ments are unwarranted, 
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arbitrary, capricious, are not supported by, but are con- 


trary to, the preponderance of the competent, ade 


evidence and the substantia] evidence on the record con- 
sidered as a whole, and are contrary to law. 


(18) Respondents, and each of them, except to the find- 
ings, conclusions of law and reasons on page 26, lines Lz -7 
which read as follows: | 


‘‘Wor the reasons stated above, I conclude that it 
was the intention and understanding of the parties to 
the contract that disputes, such as the one leading: to 
the strike in this case, unless otherwise peacefully re- 
solved by agreement, should be settled in accordance 
with the procedures set out in the ‘‘Settlement iof 
Local and District Disputes’’ section of the contract, 
and without resort to work stoppages and strikes.; I 
further find that the strike in this case was in deroga- 
tion of the contract’’, and say that such findings, con- 
clusions and reasons are unwarranted, arbitrary, ¢a- 
pricious, are not supported by, but are contrary ‘to 
the preponderance of the contract, admissible evidence 
and the substantial evidence on the record considered 
as a whole, and are contrary to law.”’ | 
| 


The strike as a violation of Section 8 (b) (3) 


(1) Respondents, and each of them, except to the findings 
and conclusion on page 26, lines 12-14 and say that such 
findings and conclusion are unwarranted, arbitrary, caprici- 
ous, are not supported by, but are contrary to, the prepan- 
derance of the competent, admissible evidence and the sub- 
stantial evidence on the record considered as a whole, and 
are contrary to law. | 


(2) Respondents, and each of them, except to the find. 
ings, conclusions of law and statements on page 26, lines 
26-29 and to the authorities cited on said page, lines 29-30 
and say that such findings, conclusions of law and state- 
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ments are unwarranted, arbitrary, capricious, are not sup- 
ported by, but are contrary to, the preponderance of the 
competent, admissible evidence and the substantial evidence 
on the record considered as a whole, and are contrary to 
law, and that said authorities have no application to the 
instant case. 
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(3) Respondents, and each of them, except to the find- 
ings and conclusions on page 26, lines 32-35 and say that 
such findings and conclusions of law are unwarranted, ar- 
bitrary, capricious, are not supported by, but are contrary 
to, the preponderance of the competent, admissible evidence 
and the substantial evidence on the record considered as a 
whole, and are contrary to law. 


(4) Respondents, and each of them, except to the find- 
ings on page 26, fn. 27, lines 40-49 and say that such findings 
omit the statement of William Blizzard that the 1952 Agree- 
ment contained no ‘‘no strike’’ clause (T. 393, lines 2-3). 


(5) Respondents, and each of them, except to the findings 
on page 26, lines 50-58 and say that the letters referred to 
therein were inadmissible and have no probative value as 
to any of the issues in this case and were signed by per- 
sons who did not execute the 1952 agreement and respond- 
ents further say that such letters may not be used to con- 
tradict language in the 1952 agreement expressly rescind- 
ing and cancelling the ‘‘no strike’’ and ‘‘illegal suspension 
of work”’ clauses in prior collective bargaining agreements. 
Respondents, and each of them, now renew their objections 
as to the admissibility of each of said letters (Charging 
Parties’ exhibits 1, 2 and 3, T. 444, line 25; T. 445, lines 
1-5, and T. 603, lines 9-15) and move that each of said ex- 
hibits be held inadmissible and stricken from the evidence. 


(6) Respondents, and each of them, except to the findings, 
conclusions of law, arguments and reasoning on page 27, 
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lines 13-26, as well as to the authorities cited in support 
thereof, and say that such findings, conclusions of law, 
arguments and reasoning are unwarranted, arbitrary, ca- 
pricious, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a whole, 
and are contrary to law and that said authorities are not 
applicable to the instant case. | 
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(7) Respondents, and each of them, except to the find: 
ings, conclusions of law, arguments and reasoning on page 
28, lines 7-35 and lines 41-52 and continuing on page 29, 
lines 1-28 and say that such findings, conclusions of law, 
arguments and reasoning are unwarranted, arbitrary, ca- 
pricious, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, and are contrary to law. | 


(8) Respondents, and each of them, except to the find; 
ings, conclusions and argument on page 28, fn. 31, lines 654 
66 and continuing on page 29, lines 55-64 and say that such 
findings, conclusions and argument are not supported by 
but are contrary to the Board’s decision in Personal Prod; 
ucts and both the majority opinion and the dissenting opin, 
ion of the Court of Appeals (227 F. 2d 409). 

The Effect of Unfair Labor Practices Upon Commerce | 

| 

(1) Respondents, and each of them, except to the find- 
ings and conclusions on page 32, lines 40-45 and say that 
such findings and conclusions are unwarranted, arbitrary, 
capricious, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, and are contrary to law. | 


317 | 


| 





(1314, 1315) 


The Remedy 


(1) Respondents, and each of them, except to the find- 
ings, conclusions, recommendations and statements con- 
tained under the heading ‘‘The Remedy’’ beginning on 
page 32, line 49 and extending through line 63 on said page 
and continuing on page 33, lines 1-2, and say that such find- 
ings, conclusions, recommendations and statements are un- 
warranted, arbitrary, capricious, are not supported by, but 
are contrary to, the preponderance of the competent, ad- 
missible evidence 
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and the substantial evidence on the record considered as a 
whole, and are contrary to law. 


II. Exceptions to Concuusions or Law 


(1) Respondents, and each of them, except to the con- 
clusions of law on page 33, lines 31-44 which read as 
follows: 


‘‘4. By engaging in and giving their support to a 
work stoppage or strike against Boone County Coal 
Corporation in support of grievances and demands 
that were required to be processed under the grievance 
and arbitration procedures of a collective bargaining 
agreement governing employer-employee relations in 
the aforesaid appropriate unit, notwithstanding that 
such strike was in contravention of the Respondents’ 
obligation under said collective bargaining agreement 
to refrain from strikes or work stoppages pending ad- 
justment or adjudication under such grievance and 
arbitration procedures of grievances and disputes sub- 
ject thereto, the Respondents engaged in conduct in 
derogation of their statutory duty to adhere to the 
collective bargaining process established by said agree- 
ment for the settlement of grievances and disputes 
subject thereto, and thereby engaged in unfair labor 
peace within the meaning of Section 8 (b) (3) of 

e Act.’’ 
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and say that said conclusion of law is unwarranted, arbi- 
trary, capricious, is not supported by, but is contrary to, 
the preponderance of the competent, admissible evidence 
and the substantial evidence on the record considered as |a 
whole, and is contrary to law. 


(2) Respondents, and each of them, except to the con- 
clusion of law on page 33, lines 46-47 which reads: : 
‘5, The aforesaid unfair labor practices are unfair 
labor practices affecting commerce within the meaning 

of the Act.’’ 
and say that said conclusion is unwarranted, wiliitraide 
capricious, is not supported by, but is contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, and is contrary to law. | 
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III. Exceprions to RECOMMENDATIONS 


(1) Respondents, and each of them, except to the state- 
ments and recommendations on page 33, lines 51-55 and 
continuing on page 34 in paragraph 1., beginning on line 1 
of said page 34 and extending through said paragraph 1. to 
and including line 16, and say that such statements ani 
recommendations are unwarranted, arbitrary, capricious, 
are not supported by, but are contrary to, the preponder- 
ance of the competent, admissible evidence and the suh- 
stantial evidence on the record considered as a whole, and 
are contrary to law. | 

(2) Respondents, and each of them, except to the rec- 
ommendations on page 33, lines 51-55 and in paragraph 2, 
subparagraphs (a) and (b) on page 34 beginning with line 
18 and extending through line 41 and say that such rec- 
ommendations are unwarranted, arbitrary, capricious, are 
not supported by, but are contrary to, the preponderance 
of the competent, admissible evidence and the substantial 

| 
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evidence on the record considered as a whole, and are 
contrary to law. 


(3) Respondents, and each of them, except to the Trial 
Examiner’s failure to recommend under the heading ‘‘Rec- 
ommendations’’ the dismissal of the complaint against 
Respondents, and each of them, as to the allegations con- 
tained in paragraph 4., subparagraph (g) of the complaint, 
as well as paragraph 5, subparagraphs (a), (b) and (c) of 
the complaint insofar as it charges a violation of Section 
8 (d) of the Act, since the Examiner found ‘‘that the strike 
in this case was no over an issue of contract modification 
within the meaning of Section 8 (d)’’ and concluded ‘‘that 
the particular allegation of the complaint here under con- 
sideration has not been sustained, and [I] shall recommend 
its dismissal.’’ (IR 32, lines 31-35.) 


(4) Respondents, and each of them, except to the fail- 
ure of the Trial Examiner to recommend that the complaint 
in this proceeding in its entirety be dismissed as to the 
Respondents, and each of them, 
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on the ground that the preponderance of the competent, 
admissible evidence and the substantial evidence on the 
record considered as a whole, considered in connection with 
applicable law, do not warrant or justify any finding that 
Respondents, or either or anv of them, have engaged in 
any unfair labor practices within the meaning of Section 
8 (b) (3) of the Act. 


(5) Respondents, and each of them, except to the recom- 
mendation contained in paragraph 1. under the heading 
‘*RECOMMENDATIONS’’ and say that the inclusion of the 
words ‘‘they, or any of them are parties’’ as found on 
page 34, lines 5-6, and the inclusion of the words ‘‘or by 
engaging in any like or related conduct in derogation of 
the statutory duty to bargain collectively in good faith’’, 
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| 

as found on page 34, lines 11-12, and the inclusion of the 
word ‘‘Respondents”’ in line 14 on said page 34, are un- 
warranted under the complaint, issues, evidence, findings 
of fact and conclusions of law in this case and under ap- 
plicable law, that said Recommendation calls for a blanket 
order which the Board under applicable law may not 
legally issue and the inclusion of the aforesaid quoted por- 
tions of said Recommendations would be and are wholly 
beyond the power, authority, and jurisdiction of the Na- 
tional Labor Relations Board under the complaint and 
other pleadings, motions, the proceedings, the evidence 
and findings of fact and conclusions of law in this cas¢ 
and under applicable law, and further that the inclusion of 
such quoted portions, or either of them, is not supported 
by, but is contrary to, the preponderance of the competent, 
admissible evidence and the substantial evidence on the 
record considered as a whole, and is contrary to law. 
(6) Respondents, and each of them, except to the Notice 
attached to the Intermediate Report and Recommendations 
as Appendix A and say that the language and requirements 
of said Notice are unwarranted, arbitrary, capricious, are 
not supported by, but are contrary to the preponderance o 
the competent, admissible evidence and | 
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the substantial evidence on the record considered as a 
whole, and are contrary to law. 
(7) Without waiving or in anywise limiting any, but 
expressly relying upon each and all of, Respondents ex- 
ceptions set forth in this Statement of Exceptions, Re- 
spondents, and each of them, except to the language and 
requirements of said Notice A and say that the inclusion 
of the words ‘‘we, or any of us, are parties’’ as found in 
said Appendix A, line 21, and the words ‘‘nor will we 
engage in any like or related conduct in derogation of our 
duty under the Act to bargain collectively in good faith’* 
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as found in said Appendix A, lines 28-31, and say that 
such words are unwarranted under the complaint, issues, 
evidence, findings of fact and conclusions of law in this 
case and under applicable law, that said Notice calls for 
a blanket order which the Board under applicable law may 
not legally issue and the inclusion of the aforesaid quoted 
portions, or either of them, would be and are wholly beyond 
the power, authority and jurisdiction of said Board under 
the complaint and other pleadings, motions, proceedings, 
evidence, findings of fact and conclusions of law in this 
ease and under applicable law, and further the inclusion 
of such quoted portions are not supported by, but are con- 
trary to, the preponderance of the competent, admissible 
evidence and the substantial evidence on the record con- 
sidered as a whole and are contrary to law. 


IV. 


The findings and conclusion of law that Respondents 
engaged in unfair labor practices within the meaning of 
Section 8 (b) (3) of the Act (IR 33, lines 31-44) are con- 
trary to, and in violation of, Section 2 (13), 7, 13, 502 and 
other provisions of the Act, as well as Section 8 (b) (3) 
thereof. Likewise the Recommendations and Notice at- 
tached to the Intermediate Report as Appendix A are 
contrary to and in violation of said sections. 


1319 
V. Exceptions TO RULING OF THE TRIAL EXAMINER 


Respondents, and each of them, except to the following 
rulings of the Trial Examiner, and say that each is errone- 
ous and prejudicial to Respondents, and each of them: 


(1) In refusing to permit Respondents to inquire of a 
witness and to permit him to answer questions propounded 
by Respondents and by refusing testimony placed in the 
record by vouching the record, as shown by said transcript 
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as follows: (page 194, lines 5-125; 195, lines 1-25; 196, 1-25; | 
197, 1-25; 198, 1-25). | 


(2) In overruling Respondents’ motion that the Trial 
Examiner and the Board take judicial notice of proceed- | 
ings in cases filed with the Board’s Regional Director as | 
shown by said transcript as follows: (page 196, lines 3-25; | 
197, lines 1-25; 198, lines 1-12; motion p. 197, lines 19-23; | 
rejected p. 197, lines 24-25).* | 

(3) In denying (page 238, lines 21-23) Respondents’ mo- : 
tion at the conclusion of The General Counsel’s ecase-in- | 
chief to dismiss the proceedings on the grounds that the | 
evidence did not establish any violations of the Act as | 
charged in the complaint (page 231, lines 6-11). | 


(4) In admitting evidence over Respondents’ objections : 
(T. 594, lines 5-6) Charging Parties Exhibits 1 and 2 (T. | 
603, lines 10-15). 


(5) In failing and refusing to sustain Respondents’ mo- | 
tion (T. 715, lines 24-25; T. 716, lines 1-3), at the conclusion | 
of all the testimony to dismiss the complaint against Re- | 
spondents, and each of them, and that the allegations as | 
contained in the complaint be dismissed. | 


(6) In admitting over Respondents’ objection (T. 442, : 
line 4) Charging Parties Exhibit 3 (T. 445, lines 2-5). | 
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VI. 


Respondents, and each of them, object and except to the 
use of the word ‘‘Local’’, on the following pages of the 
transcript: page 8, lines 31, 35, 42, 44; page 9, lines 4, 5, 15, 
22, 27; page 13, lines 35, 40; page 14, line 41; page 16, lines 
12, 13; page 17, line 19; page 18, lines 54, 56, and say that 
the use thereof is unwarranted, is not supported by, but 
is contrary to, the preponderance of the competent, ad- 


* All pages refer to the transcript. 
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missible evidence and the substantial evidence on the record 
considered as a whole, and is contrary to law. 
VII. 

Respondents, and each of them, except to the failure and 
refusal of the Trial Examiner, under the preponderance of 
the competent, admissible evidence and the substantial evi- 
dence on the record as a whole, and under applicable law 
to find and conclude that neither of Respondents was re- 
sponsible or accountable for the work stoppage; that the 
work stoppage was not in derogation of the 1952 Agree- 
ment or of Section 8 (b) (3) of the Act but was a permissive 
activity under said Agreement and Section, and that neither 
of Respondents engaged in any unfair labor practices with- 
in the meaning of said Section 8 (b) (3). 


VIII. 


Respondents, and each of them, except to the Trial Ex- 
aminer’s failure and refusal to find and conclude that the 
work stoppage was the result of Boone’s breaching the 
1952 Agreement and wrongful conduct and that Boone was 
responsible for the work stoppage, and that the complaint 
should be dismissed against Respondents, and each of them, 
for such reasons. 
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IX. 

Respondents, and each of them, except to the failure and 
refusal of the Trial Examiner to recommend the dismissal 
of the complaint against the Respondents, and each of them, 
in this ease on the ground that the Charging Parties have 
breached the 1952 Agreement. 

X. 

Respondents, and each of them, except to the failure and 
refusal of the Trial Examiner to dismiss the complaint in 
this case on the ground of mootness. 
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XI. 


Bespontlents, and each of them, except to the Trial Ex- 
aminer’s failure and refusal to dismiss the complaint 
against Respondents, and each of them, in this case on the 
ground that, even though Respondents had refused to bar- 
gain (which Respondents deny), such refusal would not; 
encompass the unit stipulated as being appropriate for 
collective bargaining purposes in this case, and therefore 
Respondents were not in violation of Section 8 (b) (3) of 
the Act. | 





XII. 


Respondents, and each of them, now renew their several! 
motions to dismiss the complaint as to the Respondents, and’ 
each of them, (T. 231, lines 6-11; T. 715, lines 24-25; T. 716,) 
lines 1-3). | 

1322 | 

WuHuereEroreF, Respondents, and each of them, respectfully: 
pray that the complaint against them, and each of them, | 
he dismissed, and that Respondents, and each of them, may’ 
have such other and further relief as may be just and 
proper. 





| 

INTERNATIONAL Union, UnIrep | 
Mine WorKERS OF AMERICA | 
900 15th Street, N. W. 
Washington, D. C. ; 


District 17, UnitTep MINE 
Workers oF AMERICA 
1300 Kanawha Boulevard 
Charleston, West Virginia 
LocaL Union No. 2935, Unirep | 
Mine Workers oF AMERICA | 
Sharples, West Virginia, ! 
Respondents, By Counsel 
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Decision and Order 


On May 7, 1956, Trial Examiner Arthur Leff issued his 
Intermediate Report in the above-entitled proceeding, find- 
ing that the Respondents had engaged in and were engag- 
ing in certain unfair labor practices and recommending 
that they cease and desist therefrom and take certain 
affirmative action, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter, the charg- 
ing parties, the General Counsel, and the Respondents 
filed exceptions to the Intermediate Report and support- 
ing briefs.” 


The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
The Board has considered the Intermediate Report, the 
exceptions and briefs, and the entire record in this case, 


and hereby adopts the findings, conclusions and recom- 
mendations of the Trial Examiner with the exceptions, 
modifications and additions noted below. 


1. We agree with the Trial Examiner, but for the some- 
what different reasons indicated, that all the Respond- 
ents were legally accountable and responsible for the work 
stoppage at the Sharples, West Virginia, mine of the 
Boone County Coal Corporation, hereinafter referred to 
as Boone. 


With respect to Local Union No. 2935, it is clear that 
the strike, although informally commenced, had the Local’s 
approval and support as 


1The charging parties’ request for oral argument is hereby denied as the 
record, including the exceptions and briefs, adequately present the issues and 
positions of the parties. 
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evidence by the simultaneous cessation of work by the 
entire Local membership including all its officials, their 
concerted abstention from work and their simultaneous 
resumption of work.? It is likewise clear that the Inter- 
national Union, United Mine Workers of America, here- 
inafter referred to as the International, which is the statu- 
tory bargaining representative, delegated certain of its 
bargaining functions to the Local. In so doing, it con- 
stituted the Local its agent to deal with Boone with re- 
gard to those aspects of the bargaining relationship. 
Therefore, in light of the delegation to the Local of a 
role in such functions as the handling of grievances and 
seniority questions, we think that its strike which was 
conducted in connection therewith was related to, and 
within the scope of, its general authority. Accordingly, 
since—as we find below—the conduct of the strike in the 
circumstances of this case was irreconcilable with the 
Act’s requirements for good-faith bargaining, the Local 
must be held responsible for this trespass of its bargain- 
ing obligation occurring within the area of its delegated 
agency. | 

As for District 17, it also was assigned certain bargain- 
ing functions by the International, one of which was to aid 
in the negotiation and settlement of local disputes. In 
connection with the dispute at Boone’s mine, as the Dis- 
trict undertook the exercise of that bargaining function 
which was within the scope of its delegated agency, it was 
required to engage in good-faith dealings with Boone. 
However, in its contacts with Boone and the Kanawha 
Coal Operators Association, hereinafter called Kanawha 
the District not only failed to disavow the Local’s strike 
action but, by its conduct and declarations to the employer 


2 Local 760, (Roane-Anderson Company), 82 NLRB 696, 710; Los Angeles 
Luilding and Consiruction Trades Council, efc., 105 NLRB 868, 872. 
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representatives indicated its approval and support of that 
action. We find that by utilizing such action, no less 
than the Local, to force Boone’s 
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hand in its dealings with Boone, the District must be 
deemed to have adopted and ratified the strike for its own 
bargaining purposes.* Therefore, since—as we find be- 
low—the strike was in derogation of the good faith bar- 
gaining standards required by the Act, the District’s 
utilization of the strike for pressure purposes in its own 
bargaining dealings with Boone was likewise so, and the 
District must be held accountable. 


With regard to the International, we agree with the 
Trial Examiner that it also was legally responsible for 
the strike. However, without deciding as did the Trial 
Examiner, whether the International may be held account- 
able solely because of its delegation of certain of its bar- 
gaining functions to the Local, we predicate our agree- 
ment with him upon the specific conduct of the District 
and the International. Thus, as previously indicated, it 
is our view that the Kennedy-Farley conversation of 
January 27, 1955, constituted an adoption and ratification 
by the District of the Local’s strike action. Then, accord- 
ing to the record on February 2, 1955, Boone sent a tele- 





3 This the District did on January 27, 1955, when its representative Farley 
upon being advised of the strike by Kanawha’s secretary Kennedy told the 
latter that the District was ‘‘going to back the men 100 percent,’’ that the 
District would not ‘‘tolerate’’ Boone’s action, and that he ‘‘did not care 
about the contract,’’ as well as by his refusal of Kennedy’s request that he 
put the mine back to work. Nor is there any evidence that the District ever 
indicated to employer representatives a retraction or withdrawal from that 
position. 


4In our opinion, the Circuit Court decisions in United Construction Workers 
v. Haislip Baking Co., 223 F. 2d 872 (C. A. 4), cert. denied 350 U.S. 847 and 
Garmeada Coal Company Vv. International Union, UMW, et al., 122 Fed. Supp. 
512 affd. 230 F. 2d 945 (C. A. 6) cited by the Respondents, as support for 
their position that the conduct of the District herein did not constitute an 
adoption and ratification of the strike, are readily distinguishable on their 
facts from the instant case. 
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gram to the International referring to the strike and re- 
questing that the men be ordered to return to work im- 
mediately and the case or cases, if any, be processed im- 
mediately under the settlement of disputes clause of the 
contract. The International wired Boone on February 3, 
stating that District president Blizzard was handling the 
dispute at the mine and suggesting that Boone contact 
him. In so doing, with full knowledge that the strike was 
in progress, the International—the statutory bargaining 
representative—made it unmistakably manifest that it 
had turned the dispute over to the District as its agent 
with complete authority and responsibility regarding the 
matter, and that the District’s actions had the approval 
of the International. In these circumstances, we hold the 
International accountable for the strike which we find be- 
low to be in derogation of the good-faith bargaining stand- 
ards of the Act.® 
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2. We find in agreement with the Trial Examiner, and 
for the reasons explained in detail by him in his Intermedi- 
ate Report, that the grievance and arbitration procedures 
set out in the ‘‘Settlement of Local and District Disputes”’ 
section of the contract upon which the parties had agreed, 
excluded the right to strike or engage in work stoppages 
over disputes, such as the one involved herein, which were 
cognizable under the grievance machinery and that, there- 
fore, the strike in this case was in derogation of the con- 
tract.© We further find, as did the Trial Examiner and 
again for the reasons fully set forth in his Intermediate 





5 While concurring with the finding expressed above, Member Rodgers would 
hold the International jointly liable for the violations herein in accordance 
with the reasons expressed by the Tria] Examiner in his Intermediate Report. 


6W. L. Mead, Inc., 113 NLRB 1040; International Brotherhood of 
Teamsters, etc., Local 25 v. Mead, 230 F. 2d 576 (C. A. 1); United Construce- 
tion Workers v. Haislip Baking Company, 223 F. 2d 872 (C. A. 4); N.L.RB. 
v. Dorsey Trailers, 174 F. 2d 589 (C. A. 5); W.L.R.B. v. Sunset Minerals, Inc., 
211 F. 2d 224 (C. A. 9). 
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Report, that since the strike in this case was in deroga- 
tion of the contractual commitment not to strike, it was 
an activity unprotected by the Act,’ and as such, occurring 
in a bargaining context was violative of Section 8 (b) 
(3). The Respondents by engaging in such unprotected 
activity in aid of their bargaining position not only abused 
their bargaining powers and impaired the collective bar- 
gaining process, but also thwarted the peaceful procedures 
for the channelization of contract disputes that they had 
agreed to follow as a substitute for economic conflict. 
This, in our opinion constituted bad-faith bargaining con- 
travening the Act’s requirements.® 


ORDER 


Upon the entire record in the case, and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondents, International Union, United 
Mine Workers of America; District 17, United Mine 
Workers of America; and Local Union No. 2935, United 
Mine Workers of America, their officers, agents, succes- 
sors and assigns shall: 
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1. Cease and desist from violation Section 8 (b) (3) of 
the Act, by engaging in or giving their support to any work 
stoppage or strike against Boone County Coal Corpora- 
tion in support of any grievances or demands that are re- 





7W. L. Mead, Inc., footnote 5, supra and cases cited therein. 


8 Textile Workers Union of America, CIO (Personal Products Corporation), 
108 NLRB 743. 


9Ibid. No exceptions were taken either to the Trial Examiner’s finding that 
the Respondents did not violate Section 8 (b) (3) of the Act by striking 
without first complying with the notice requirements of Section 8 (d) or to 
his recommendation that this particular allegation of the complaint be dis- 
missed. Accordingly, we adopt his conclusion pro forma without thereby 
passing upon its merits. 
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quired to be processed under the grievance and arbitra- 
tion procedures of any collective bargaining agreement to 
which they, or any of them, are parties, governing em- 
ployer-employee relations in the appropriate unit in which 
the employees of said Boone County Coal Corporation are 
included, where such work stoppage or strike is in contra- 
vention of an obligation assumed in said contract to re- 
frain from work stoppages or strikes pending adjustment 
or adjudication under such grievance and arbitration pr 

cedures of grievances or disputes subject thereto; or by en- 
gaging in any like or related conduct in derogation of the 
statutory duty to bargain collectively in good faith—the 
provisions on this order being conditioned upon the Re- 
spondents remaining the representative of the employees 
in the unit herein found to be appropriate, subject to the 
provisions of Section 9 (a) and (c) of the Act. | 


. Take the following affirmative action which the Board 
ste will effectuate tha policies of the Act: : 
(a) Post at their business offices and meeting halls 
copies of the notice attached to the Intermediate Report 
herein and marked Appendix A.’ Copies of said notice, 
to be furnished by the Regional Director for the Ninth 
Region, shall, after being duly signed by official representa: 
tives of the Respondents, be posted by the Respondents 
immediately upon receipt thereof, and be maintained by 
them for sixty (60) consecutive days thereafter in con+ 
spicuous places, including all places where notices to theit 
members are customarily posted. Reasonable steps shall 
be taken by the Respondents to insure that notices are 
not altered, defaced, or covered by any other material. ! 


10 This notice shall be amended by substituting for the words ‘‘ THE Recon! 
MENDATIONS OF A TRIAL EXAMINER’? in the caption thereof the words ‘‘A Dri 
CISION AND OrpER.’’ In the event this Order is enforced by a United States 
Court of Appeals, the notice shall be further amended by substituting for 
the words ‘*PursUANT TO A DECISION AND OrDER,’’ the words ‘‘PURSCANT 
TO A DECREE OF THE UNITED STATES CoURT OF APPEALS, ENFORCING AN ORDER. ”’ 
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(b) Furnish to the Regional Director for the Ninth 
Region signed copies of the notice attached to the Inter- 
mediate Report and marked Appendix A, for posting, the 
Company willing, at Boone County Coal Corporation’s 
mine in places where notices to employees are customarily 
posted. The notices shall be maintained there for a period 
of sixty (60) consecutive days thereafter. Copies of said 
notice, to be furnished by the Regional Director for the 
Ninth Region, shall, after being duly signed by official 
representatives of the respondents as provided in para- 
graph 2 (a) of this Order, be forthwith returned to the 
Regional Director for such posting. 


(c) Notify the Regional Director for the Ninth Region 
in writing, within ten (10) days from the date of this Order 
what steps the Respondents have taken to comply herewith. 


Ir Is FurtHer Orperep that the complaint, insofar as it 
alleges that the Respondents violated Section 8 (b) (3) of 
the Act, by engaging in a strike without first complying 
with the notice requirements of Section 8 (d), be and it 
hereby is, dismissed. 


Dated, Washington, D. C. 
Apr. 12, 1957 


Borp LEepom, Chairman 
Ase Murpock, Member 
Puitie Ray Ropcers, Member 
SrepHen S. Bean, Member 


(SEAL) NationaL Lasor RELations Boarp 


i 
| 


IN THE UNITED STATES COURT OF APPEALS FOR THE | 
DISTRICT OF COLUMBIA CIRCUIT 


No. 13,974 
Filed June 26, 1957 


INTERNATIONAL Union, UniTED MinE Workers oF AMERICA; 
District 17, Unirep Mixet Workers or AMERICA; and 
Loca, Union No. 2935, Untrep Mine Workers OF 
America, Petitioners, | 


Vv. 





Nationa, Lasor RexLations Boarp, Respondent. 


‘ 
‘ 
| 
i 


Petition for Review of, and to Set Aside, Designated Portions 
of a Final Order of the National Labor Relations Board | 


To the Honorables, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: | 


Now come INTERNATIONAL Union, Unite MINE Workzps 
or America, District 17, oo Mrxe Workers OF 
America, and Loca, Unton No. 2935, Untrep Mine Work- 
ERS oF America (herein referred to as ““‘UMWA?’’, ‘‘Dis- 
trict 17’’, and ‘‘Local Union”’’ respectively), and each of 
them, Petitioners in the above-entitled proceeding, and 
petition this Honorable Court to review and set aside 
certain portions, hereinafter designated, of a final order 
of the National Labor Relations Board (herein called the 
‘‘Board’’), dated April 12, 1957, in Board Case No. 9-CB- 
271, by which they, and each of them, are aggrieved and 
their interests, and the interest of each of them, are ad- 
versely affected, and respectfully state and show to 7 
Honorable Court that: 
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I. 


NATURE OF PrRocEEDINGS AS 
To Wuicu Review Is Soucut 


Upon charges filed on February 11, 1955, by Boone 
County Coal Corporation and Kanawha Coal Operators’ 
Association (herein called ‘‘Boone’’ and ‘‘Association’’, 
respectively, and jointly referred to as ‘‘Charging Par- 
ties’’), the Board’s General Counsel on November 30, 1955, 
issued a Complaint against Petitioners (Respondents in 
the Board proceedings), alleging that on January 27, 1955, 
‘Respondents, by and through their officers and agents 
... called a strike of the employees’’ at Boon’s mine ‘‘to 
enforce their demands in respect to’’ a difference concern- 
ing the employment of a coal loading machine operator and 
‘‘the employees thereupon went on strike’’; that ‘‘Re- 
spondents, by calling and thereby causing the employees of 
the aforesaid Boone mine to go on strike .. . failed to 
exhaust the detailed procedure set out in the ‘Settlement 
of Local and District Disputes’ section of the’’ National 
Bituminous Coal Wage Agreement of 1950 as Amended 
September 29, 1952 (herein called ‘‘1952 Agreement’’) then 
in effect, ‘‘and by such acts and conduct Respondents were 
in derogation of their contractual responsibilities and such 
acts and conduct of Respondent were abortive of the col- 
lective bargaining processes which the Act [61 Stat. 136 
as amended (29 U.S.C. See. 141 et seq.)] was intended to 
encourage, and thereby Respondents refused to meet with 
Operators and confer in good faith with respect to the 
difference existing between Respondents and Operators’’; 
that ‘‘Respondents, by calling and going on strike .. . 
attempted to modify the ‘Seniority’ provisions of the 1952 
Agreement and failed’’ to serve a written notice upon 
Operators that Respondents proposed to modify the 
‘‘Seniority’’ provisions of the 1952 Agreement, to meet 
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and confer with Operators for the purpose of negotiating 
the ‘‘Seniority’’ provisions of the 1952 Agreement, and to 
notify the Federal Mediation and Conciliation Service, as 
well as any agency of the State of West Virginia estab- 
lished to mediate and conciliate labor disputes, of the 
existence of a dispute concerning Respondents’ proposed 
modification; and that by such ‘‘acts and conduct’’, Re- 
spondents ‘‘have engaged in and are now engaging in un- 
fair labor practices within the meaning of Section 8(b) (3) 
and (d) of’’ said Act. 


UMWA and District 17 filed a Joint and Several Answer 
to the Complaint (GC1-K)* and Local Union also filed its 
Answer to the Complaint (GC 1-J), which answers were 
amended at the hearing. Therein Petitioners denied said 
allegations of the Complaint, and contended that the ‘‘Com- 
plaint herein fails to state a claim”’ against Petitioners, or 
either of them, ‘‘upon which relief can be granted”? and 
that ‘‘Neither the Complaint as a whole, nor any one or 
more paragraphs or subparagraphs thereof, avers any 
unfair labor practices affecting commerce within the mean- 
ing of Section 8(b) (3) and (d) and Section 2(6) and (7) of 
the Act, or either of said sections or subsections, against 
Respondents, or either of them’. Therein Petitioners, 
asserting UMWA to be ‘‘the exclusive representative for 
the purposes of collective bargaining of all employees of 
said coal mine operators within the meaning of Section 
9(a) and (b) of the’’ Act, also averred that the 1952 Agree: 
ment provided as follows: | 





‘*SETTLEMENT oF Loca anp District Dispvres 


‘‘Should differences arise between the Mine Work: 
ers and the Operators as to the meaning and applica; 
tion of the provisions of this Agreement, or should dif: 
ferences arise about matters not specifically mentioned 








1The abbreviation ‘‘GC’’ refers to ‘‘General Counsel’s Exhibit’’. 
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in this Agreement, or should any local trouble of any 
kind arise at the mine, an earnest effort shall be made 
to settle such differences immediately: 


‘1. Between the aggrieved party and the mine man- 
agement. 


**2. Through the management of the mine and the 
Mine Committee. 


‘<3. Through District representatives of the United 
Mine Workers of America and a commissioner repre- 
sentative (where employed) of the coal company. 


‘‘4. By a board consisting of four members, two of 
whom shall be designated by the Mine Workers and 
two by the Operators. 


‘‘5. Should the board fail to agree the matter shall, 
within thirty (30) days after decision by the board, be 
referred to an umpire to be mutually agreed upon by 
the Operator or Operators affected and by the duly 
designated representatives of the United Mine Work- 


ers of America, and the umpire so agreed upon shall 
expeditiously and without delay decide said case. The 
decision of the umpire shall be final. Expenses and 
salary incident to the services of an umpire shall be 
paid equally by the Operator or Operators affected 
and by the Mine Workers. 


‘‘A decision reached at any stage of the proceed- 
ings above outlined shall be binding on both parties 
hereto and shall not be subject to reopening by any 
other party or branch of either association except by 
mutual agreement.’’ 


In said Answers Petitioners denied that the 1952 Agree- 
ment ‘‘further provided that Respondents and Operators 
would maintain the integrity of the 1952 Agreement”’ and 
averred that said Agreement provided only that ‘‘the 
United Mine Workers of America and the Operators agree 
and affirm that they will maintain the integrity of this con- 
tract’? and that said Agreement contained no agreement 
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on the part of either District 17 or Local Union that it 
would maintain the integrity of the 1952 Agreement. : 


In said Answers, Petitioners also affirmatively averred 
that the refusal of Boone’s employees to work was an un-' 
planned, spontaneous and voluntary act of said employees ;' 
that the work stoppage was a ‘‘wildeat’’ strike which was' 
not authorized, caused, called, encouraged, ratified or par- 
ticipated in by Petitioners, or either of them; that the work, 
stoppage was caused by Boone’s discriminatory conduct: 
against those of its employees who were of the Negro 
race, by its repeated violations of the safety and seniority 
provisions of the 1952 Agreement and by its employment | 
of a coal loading machine operator as a new employee on 
January 27, 1955, in direct violation of the seniority pro- 
visions of the 1952 Agreement; that UMWA’s policy at, 
all times mentioned in the Complaint ‘‘was, and now is, | 
against unauthorized strikes and all members, local union | 
officers and committeemen, district and international offi- 
cers have been requested by UMWA not only to refrain 
from participation in unauthorized strikes but to use their | 
efforts and influence to prevent occurrence of such strikes | 
in contravention of’’ its Constitution and in opposition to. 
the established UMWA policy; that District 17 endeavored | 
to have Boone’s employees to return to work and to proc- 
ess the dispute pursuant to and in accordance with the | 
1952 Agreement; that ‘‘the Mine Committee met with | 
Boone concerning the dispute; that during the work stop- 
page District 17 offered to discuss the dispute with Boone 7 
which refused such offer, but thereafter the dispute con- | 
cerning the employment of a coal loading machine op-. 
erator was settled by the Mine Committee and representa- | 
tives of the Local Union and District 17, meeting with | 
Boone and Association, in accordance with the procedure | 
set forth, as aforesaid, in the 1952 Agreement and para- | 
graph 8 of the seniority provisions thereof, and the mine | 
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workers returned to, and resumed their work on February 
28, 1955.’ 


In said Answers, Petitioners also asserted as affirmative 
defenses that the 1952 Agreement contained no obligation 
on the part of Petitioners, or either of them, or the mine 
workers, not to strike or engage in a work stoppage, but 
that, through collective bargaining, signatories to the 1952 
Agreement had specifically provided that the ‘‘no strike’’ 
clause contained in prior agreements was rescinded, can- 
celled, abrogated and made null and void; that the right 
to strike and engage in a work stoppage are rights re- 
served to Petitioners and the mine workers in the 1952 
Agreement and are protected activities within Sections 7, 
13 and 502 of said Act; that the mine workers involved 
in said work stoppage had returned to work on February 
28, 1955, and the dispute thereby became, and was at the 
time of the Complaint’s issuance, and now is, moot; that 
by filing the charges the Charging Parties ‘‘have violated, 
and are now in violation of the provisions of the 1952 
Agreement by which the parties signatory thereto agreed 
to settle all disputes and claims ‘through the machinery 
in this contract provided and by collective bargaining with- 
out recourse to the courts,’ ’’; and that the Board ‘‘should 
decline to assert jurisdiction in this case on the ground 
that it will not effectuate the purposes of the Act to process 
a case in which charging parties have breached the collec- 
tive bargaining agreement utilized by them as a predicate 
for their charge.’’ While admitting that Petitioners had 
not given to either federal or state mediation boards the 
notices required by Section 8(d) of the Act, Petitioners 
asserted also that neither of them had ‘‘proposed to modify 
the Seniority provisions of the 1952 Agreement, nor was 
there in existence any dispute concerning any proposed 
modification of such provisions’’ by either of Petitioners 
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and that ‘‘therefore it is wholly LOAF EAISS and irrelevant 
that Respondents failed to do such ac ! 


A hearing was heald before Arthur Leff, Trial Examiner, 
between February 27 and March 1, 1956, in which Peti- 
tioners participated. | 


At the conclusion of the evidence offered by the General 
Counsel, Petitioners, and each of them, moved that the! 
proceeding be dismissed on the ground that the evidence | 
offered by General Counsel did not establish any violations | | 
of the Act as charged in the complaint, which motion was: 
denied with leave to renew. At the conclusion of all the | 
evidence and after General Counsel had rested, Petition- | 
ers, and each of them, moved that all of the evidence intro- 
duced by General Counsel and by the Charging Parties be 


dismissed, which was denied. Also, Petitioners, and each | 
of them, renewed their motion made at the conclusion of | 


the evidence offered by the General Counsel and the Charg- 


ing Parties, and also moved that the Complaint be dis- | 
missed as to Petitioners, and each of them. Decision | 


thereon was reserved, as was a motion to dismiss for in- 
sufficiency of proof, which the Trial Examiner ‘‘disposed 


of in accordance with the findings of fact and conclusions | 


of law’’ (which are set forth hereinafter) in his Inter- | 


mediate Report and Recommendations issued on May 7, 
1956, and in which he found Petitioners guilty of unfair 


labor practices within the meaning of Section 8(b)(3) of | 


the Act, but recommended dismissal of the allegations of 


the Complaint that Petitioners had violated said Section | 


8(b)(3) by failing to comply with Section 8(d) of the Act. | 
The case was transferred to and continued before the | 


Board. 


Petitioners filed with the Board their Statement of Ex- | 
ceptions to the Intermediate Report and Recommendations | 


and to parts of the record and proceedings in the case, 
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together with their supporting brief, on June 16, 1956. 
Exceptions were filed also by the General Counsel and 
Charging Parties. The case was decided by the Board’s 
issuance of its Decision and Order under date of April 12, 
1957, of which complaint is herein made. In its Decision 
and Order, the Board affirmed the Trial Examiner’s rul- 
ings, finding that ‘‘no prejudicial error was committed’’. 
It adopted the findings, conclusions and recommendations 
of the Trial Examiner with certain ‘‘exceptions, modifica- 
tions and additions’’ noted in its Decision and Order. 

In his Intermediate Report and Recommendations the 
Trial Examiner held all of the Petitioners legally respon- 
sible for the work stoppage; and the Board, in its Deci- 
sion and Order, agreed therewith, setting forth its reasons. 
Likewise, the Trial Examiner found and concluded: 

‘|. . it was the intention and understanding of the 
parties to the [1952] contract that disputes, such as 
the one leading to the strike in this case, unless other- 


wise peacefully resolved by agreement, should be 
settled in accordance with the procedure set out in the 
‘Settlement of Local and District Disputes’ section of 
the ea and without resort to work stoppage and 
strikes”’ 


and that 


‘‘the strike in this case was in derogation of the con- 
tract.’’ 


The Trial Examiner, in said Intermediate Report, though 
recognizing that the Board’s order in its Personal Prod- 
ucts Corp. case, 108 NLRB 743, was denied enforcement by 
this Court in Textile Workers Union v. N.L.R.B. (D.C. 
Cir.), 227 F. 2d 409, declared that he was ‘‘obliged to view 
the Board’s decision, rather than that of the Court, as bind- 
ing upon me’’; and found and concluded that: 


‘‘Accordingly, and mainly on the basis of Personal 
Products, which I view as controlling in principle, I 
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conclude that, by engaging in and supporting the, 
strike against Boone to enforce their demands in re-| 
spect to a dispute subject to processing under the 
“Settlement of Local and District Disputes’ section of ! 
the governing collective bargaining agreement, the! 
Respondents engaged in conduct that was both in con- | 
travention of their contractual responsibilities and in| 
derogation of the collective bargaining process that | 
the Act was intended to encourage and protect. By: 
such conduct, I find, the Respondents violated Section | 
8(b)(3) of the Act.’ ! 


The Board found and concluded, for the reasons assigned | 
by the Trial Examiner in his Intermediate Report, that: i 





‘¢ .. the grievance and arbitration procedures set ont | 
in the ‘Settlement of Local and District Disputes’ sec- | 
tion of the contract upon which the parties had agreed, 
excluded the right to strike or engage in work stop- | 
pages over disputes, such as the one involved herein, | 
which were cognizable under the grievance machinery | 
and that, therefore, the strike in this case was in dero- | 


gation of the contract”’ | 


‘¢.. since the strike in this case was in derogation of | 
the contractual commitment not to strike, it was an! 
activitiy unprotected by the Act, and as such, occurring | 
in a bargaining context was violative of Section 8 | 
(b) (3)’, | 
citing in support thereof ‘‘Textile Workers Union of 
America, CIO (Personal Products Corporation), 108 | 
NLRB 7437’. | 


The Trial Examiner concluded that: 


‘‘4. By engaging in and giving their support to a. 
work stoppage or strike against Boone County Coal | 
Corporation in support of grievances and demands | 
that were required to be processed under the grievance | 
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and arbitration procedures of a collective bargaining 
agreement governing employer-emplovee relations in 
the aforesaid appropriate unit, notwithstanding that 
such strike was in contravention of the Respondents’ 
obligation under said collective bargaining agreement 
to refrain from strikes or work stoppages pending ad- 
justment or adjudication under such grievance and 
arbitration procedures of grievances and disputes sub- 
ject thereto, the Respondents engaged in conduct in 
derogation of their statutory dutv to adhere to the 
collective bargaining process established by said agree- 
ment for the settlement of grievances and disputes 
subject thereto, and thereby engaged in unfair labor 
practices within the meaning of Section 8(b) (3) of the 
Act.’’, 


while the Board found and concluded that Petitioners, 
‘¢ . . by engaging in such unprotected activity in aid 


of their bargaining position not only abused their bar- 
gaining powers and impaired the collective bargain- 


ing process, but also thwarted the peaceful proce- 
dures for the channelization of contract disputes that 
they had agreed to follow as a substitute for economic 
conflict. This, in our opinion constituted bad-faith 
bargaining contravening the Act’s requirements.’’ 


The Trial Examiner recommended and the Board 
ordered that Petitioners, their officers, agents, successors, 
and assigns shall cease and desist from violating Section 
8(b)(3) of the Act, and take certain affirmative action 
therein specified, which the Board finds will effectuate the 
policies of the Act. 


Petitioners, and each of them, herein complain of the 
Board’s findings and conclusions that they violated Sec- 
tion 8(b) (3) of said Act, and of all portions of the Board’s 
said Decision and Order and the Trial Examiner’s Inter- 
mediate Report and Recommendations relating to such 
findings and conclusions, and of said Order insofar as it 
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requires Petitioners and others mentioned therein to cease 
and desist as specified therein in paragraph 1, thereof, 
and to take affirmative action as specified in said Order in 
paragraph 2, subparagraphs (a), (b) and (c) thereof, to the 
Board’s finding that such affirmative action will effectuate 
the policies of the Act and to the language contained in the 
Notice referred to in said Order and attached to said Re 
port and Recommendations as ‘‘Appendix A’’. The por- 
tions of the Board’s Order and said Notice (Appendix 
A) of which Petitioners, and each of them, complain read 
as follows: 





“ORDER 


‘‘Upon the entire record in the case, and iesanll 
to Section 10(c) of the National Labor Relations Act. 
as amended, the National Labor Relations Board here- 
by orders that the Respondents, International Union, 
United Mine Workers of America; District 17, Tnited 
Mine Workers of America; and Local Union No. 2935, 
United Mine Workers of America, their officers, 
agents, successors and assigns, shall: 


‘*1. Cease and desist from violating Section 8(b) 
(3) of the Act, by engaging in or giving their support 
to any work stoppage or strike against Boone County 
Coal Corporation in support of any grievances or dé. 
mands that are required to be processed under the 
grievance and arbitration procedures of any collective 
bargaining agreement to which they, or any of them, 
are ‘parties, : governing employer-employee relations ih 
the appropriate unit in which the employees of said 
Boone County Coal Corporation are included, where 
such work stoppage or strike is in contravention of an 
obligation assumed in said contract to refrain from 
work stoppages or strikes pending adjustment or ad- 
judication under such grievance and arbitration proce- 
dures of grievances or disputes subject thereto; or by 
engaging in any like or related conduct in derogation 
of the statutory duty to bargain collectively in good 
faith—the provisions on this order being conditioned 
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upon the Respondents remaining the representative 
of the employees in the unit herein found to be appro- 
priate, subject to the provisions of Section 9(a) and 
(ec) of the Act. 


‘*2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 

‘*(a) Post at their business offices and meeting halls 
copies of the notice attached to the Intermediate Re- 
port herein and marked Appendix A. Copies of said 


notice, to be furnished by the Regional Director for 
the Ninth Region, shall, after being duly signed bv 
official representatives of the Respondents, be posted 
by the Respondents immediately upon receipt thereof, 
and be maintained by them for sixty (60) consecutive 
days thereafter in conspicuous places, including all 
places where notices to their members are customarily 
posted. Reasonable steps shall be taken by the Re- 
spondents to insure that said notices are not altered, 
defaced, or covered by any other material. 


‘‘(b) Furnish to the Regional Director for the 
Ninth Region signed copies of the notice attached 
to the Intermediate Report and marked Appendix A, 
for posting, the Company willing, at Boone County 
Coal Corporation’s mine in places where notices to 
emplovees are customarily posted. The notices shall 
be maintained there for a period of sixty (60) consecu- 
tive days thereafter. Copies of said notice, to be furn- 
ished by the Regional Director for the Ninth Region, 
shall, after being duly signed by official representa- 
tives of the Respondents as provided in paragraph 
2(a) of this Order, be forthwith returned to the Re- 
gional Director for such posting. 





la Footnote 10 of the Board’s Order states: 


‘¢This notice shall be amended by substituting for the words ‘THE REcom- 
MEDATIONS OF A TRIAL EXAMINER’ in the caption thereof the words 
‘A DEcISION AND OrpDeER.’ In the event this Order is enforced by a 
United States Court of Appeals, the notice shall be further amended by 
substituting for the words ‘PugSUANT To A DECISION AND ORDER,’ the 
words ‘PURSUANT TO A DECREE OF THE UNITED STATES COURT OF APPEALS, 
ENFORCING AN ORDER.’ ”’ 
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““(c) Notify the Regional Director for the Ninth 
Region in writing, within ten (10) days from the date 
of this Order what steps the Respondents have taken 
to comply herewith.’’ 


‘‘APPENDIX A 
‘“NOTICE 


‘“To ALL MEMBERS oF UniTep Mine WORKERS OF | 
America anp Locat Union No. 2935 Unirep | 
Mine Workers oF AMERICA, AND TO ALL | 
EMPLOYEES oF Boone Country Coat CoRPORATION | 





Pursvant To 
THe RECOMMENDATIONS oF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order 
to effectuate the policies of the National Labor Rela- 
tions Act, we hereby notify you that: | 
‘“‘We Writ Nor engage in or give support to any 
work stoppage or strike against Boonr Covcnty 
Coat CorporaTIOoN in support of grievances or de- 
mands that are required to be processed under griev- 
ance and arbitration procedures of any collective 
bargaining agreement to which we, or any of us , are 
parties, governing employer-employee relations in 
the bargaining unit in which said Corporation’s em- 
ployees. are included, where such work stoppage or 
strike is in contravention of an obligation assumed 
in said agreement to refrain from work stoppages 
or strikes pending adjustment or adjudication undér 
such grievance and arbitration procedures of griev- 
ances or disputes subject thereto, nor will we en- 
gage in any like or related conduct, in derogation of 
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our duty under the Act to bargain collectively in 
good faith. 


‘INTERNATIONAL Union, UNITED 
Mine Workers or AMERICA 
(Labor Organization) 


By 
(Representative) (Title) 
““Dated 
‘¢Districr 17, Untrep MINE 
Workers oF AMERICA 
(Labor Organization) 


By 
(Representative) (Title) 
‘<Dated 
‘‘Locaa Union No. 2935 Unrrep 
Mine WorkeErs or AMERICA 
(Labor Organization) 
By 


(Representative) (Title) 
‘“Dated 


‘‘This notice must reinain posted for 60 days from 
the datet hereof, and must not be altered, defaced, or 
covered by any other material.’ 





As to the allegations in the Complaint that Petitioners 
had violated Section 8(b)(3) by engaging in a strike with- 
out first complying with Section 8(d) of the Act, the Trial 
Examiner found and concluded that the ‘‘strike in this 
case was not over an issue of contract modification within 
the meaning of Section 8(d)’’ and that such allegations had 
not been sustained and therefore recommended the dismis- 
sal of such allegations. In its Decision and Order the 
Board noted that no exceptions were taken either to the 
Trial Examiner’s finding that Petitioners did not violate 
Section 8(b) (3) of the Act by striking without first comply- 
ing with the notice requirements of Section 8(d) or to his 
recommendation that this particular allegation of Com- 
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‘ 
| 


| 
| 
| 
| 


plaint be dismissed; and the Board accordingly adopted 
his conclusion pro forma without passing upon its merits. 
In its said Order, the Board ordered ‘‘that the complaint, 
insofar as it alleges that the Respondents violated Section 
8(b)(3) of the Act, by engaging in a strike without first 
complying with the notice requirements of Section 8(d), 
be and it hereby is, dismissed.”’ 


II. 


| 
| 
Tue Facrs anp Starute Upon WHICH JURISDICTION | 

Is Basep 


Petitioners say that each of them is a labor organiza- 
tion within the meaning of Section 2(5) of said Act: that 
each of the Petitioners is a person aggrieved by certain 
portions, herein designated, of said Order of April 12, 1957, 
within the meaning of Section 10(f) of said Act (Section 
160(f), Title 29 U.S.C.A.) ; that said Order is a final Order 
of the Board; that this Petition is authorized and pro- 
vided for by said Section 10(f) of said Act; and that this 
Court has jurisdiction of this proceeding under and pur- 
suant to said Section 10(f). | 

| 


III. | 


Pornts Upon Wuicu Petitioners InreNp To RELY FOR THE 
Revier HEREINAFTER REQUESTED ARE as FoLLows: 


i, 


The portions of the Board’s Decision and Order of which 
complaint is made herein are not supported by, but are 
contrary to, the preponderance of the competent, admis- 
sible evidence and the substantial evidence on the record 
considered as a whole, and are contrary to law. | 

2. | 

The Board committed reversible error in its finding 

and conclusion and its agreement with the Trial Examiner 
| 
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that ‘‘all the Respondents were legally accountable and 
responsible for the work stoppage at the Sharples, West 
Virginia, mine of the Boone County Coal Corporation”’, 
because such finding, conclusion and agreement are not 
supported by, but are contrary to, the preponderance of 
the competent, admissible evidence and the substantial evi- 
dence on the record considered as a whole, and are con- 
trary to law. 
3. 


The Board committed reversible error in its statement, 
finding and conclusion that ‘‘the strike, although infor- 
mally commenced, had the Local’s approval and support 
as evidenced by the simultaneous cessation of work by 
the entire local membership including all its officials, their 
concerted abstention from work and their simultaneous 
resumption of work’’, because such statement, finding and 
conclusion are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, and are contrary to law; and the Board’s citation 
of authorities in support thereof are wholly inapplicable. 


4. 


The Board committed reversible error in its findings 
and conclusions that 


‘‘Tt is likewise clear that the International Union, 
United Mine Workers of America, hereinafter referred 
to as the International, which is the statutory bar- 
gaining representative, delegated certain of its bar- 
gaining functions to the Local. In so doing, it con- 
stituted the Local its agent to deal with Boone with 
regard to those aspects of the bargaining relation- 
ship.’’ 


and that 


‘‘Therefore, in light of the delegation to the Local of 
a role in such functions as the handling of grievances 
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and seniority questions, we think that its strike whlch 
was conducted in connection therewith was related to, 
and within the scope of, its general authority’’, | 


and that 


‘¢ Accordingly, since—as we find below—the conduct 
of the strike in the circumstances of this case was 
irreconcilable with the Act’s requirements for go grood- 
faith bargaining, the Local must be held responsible 
for this trespass of its bargaining obligation occur- 
ring within the area of its delegated agency’’, : 


because such findings and conclusions are not supported 
by, but are contrary to, the preponderance of the com- 
petent, admissible evidence and the substantial evidence 
on the record considered as a whole, and are contrary | to 
law. 


D. | 


The Board committed reversible error in its statements, 
findings and conclusions that ! 


‘‘As for District 17, it also was assigned certain bar- 
gaining functions by the International, one of which 
was to aid in the negotiation and settlement of local 
disputes’’, 
| 
and that ; 
‘‘In connection with the dispute at Boone’s mine, as 
the District undertook the exercise of that bargain- 
ing function which was within the scope of its dele- 
cated agency, it was required to engage in good- faith 
dealings with Boone’’, i 


and that 


‘‘However, in its contacts with Boone and the 
Kanawha Coal Operators Association, hereinafter 
called Kanawha, the District not only failed to disavow 
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the Local’s strike action but, by its conduct and de- 
elarations to the employer representatives indicated 
it approval and support of that action’’, 


and that 


“This the District did on January 27, 1955, when its 
representative Farley upon being advised of the strike 
by Kanawha’s secretary Kennedy told the latter that 
the District was ‘going to back the men 100 percent,’ 
that the District would not ‘tolerate’ Boone’s action, 
and that he ‘did not care about the contract’, as 
well as by his refusal of Kennedy’s request that he 
put the mine back to work. Nor is there any evidence 
that the District ever indicated to employer representa- 
tives a retraction or withdrawal from that position.’’, 


and that 


‘‘by utilizing such action, no less than the Local, to 
force Boone’s hand in its dealings with Boone, the 
District must be deemed to have adopted and ratified 
the strike for its own bargaining purposes’’, 


and that 


“the strike was in derogation of the good faith bar- 
gaining standards required by the Act, the District’s 
utilization of the strike for pressure purposes in its 
own bargaining dealings with Boone was likewise so, 
and the District must be held accountable’’, 


and the Board’s finding, conclusion and opinion, reading: 


‘In our opinion, the Circuit Court decisions in United 
Construction Workers v. Haislip Baking Co., 223 F., 2d 
872 (C.A. 4), cert. denied 350 U. S. 847 and Garmeada 
Coal Company v. International Umon, UMW, et al., 
122 Fed. Supp. 512 affd. 230 F. 2d 945 (C.A. 6) cited 
by the Respondents, as support for their position that 
the conduct of the District herein did not constitute 
an adoption and ratification of the strike, are readily 
distinguishable on their facts from the instant case.’’, 
because such statements, findings, conclusions and opinion 
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are not supported by, but are contrary to, the preponder- 
ance of competent, admissible evidence and the substantial 
evidence on the record considered as a whole, and are 
contrary to law. | 
6. | 

The Board committed reversible error in its agreement 
with the Trial Examiner and in finding and concluding 
that UMWA was legally responsible for the strike, and 1 in 
predicating its agreement with the Trial Examiner “upon 
the specific conduct of the District and the International’?, 
because such agreement, predicating, finding and conclu- 
sion are not supported by, but are contrary to, the pre- 
ponderance of the competent, admissible evidence and the 
substantial evidence on the record considered as a whole, 


and are contrary to law. : 


t | 


The Board committed reversible error in its findings 
and conclusions that | 


‘<Tt is our view that the Kennedy-Farley conversation 
of January 27, 1955, constituted an adoption and 
ratification by the District of the Local’s strike action.”’ 


and that : 


‘‘ According to the record, on February 2, 1955, Boone 
sent a teleeram to the International referring to the 
strike and requesting that the men be ordered to 
return to work immediately and the case or cases, if 
any, be processed immediatedly under the settlement 
of disputes clause of the contract. The International 
wired Boone on February 3, stating that District presi- 
dent Blizzard was handling ‘the dispute at the mine and 
suggesting that Boone contact him. In so doing, with 
full knowledge that the strike was in progress, the 
International—the statutory bargaining representa: 
tive—made it unmistakably manifest that it had turned 
the dispute over to the District as its agent with com- 
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plete authority and responsibility regarding the matter, 
and that the District’s actions had the approval of 
the International. In these circumstances, we hold the 
International accountable for the strike which we find 
below to be in derogation of the good-faith bargaining 
standards of the Act.’’, 


because such findings and conclusions are not supported 
by, but are contrary to, the preponderance of the com- 
petent, admissible evidence and the substantial evidence 
on the record considered as a whole, and are contrary to 
law. 


8. 


The Board committed reversible error in its findings, 
conclusions, opinion and agreement with the Trial Ex- 
aminer, and for the reasons explained by him in his said 
Intermediate Report, that 


‘‘the grievance and arbitration procedures set out in 
the ‘Settlement of Local and District Disputes’ sec- 
tion of the contract upon which the parties had agreed, 
excluded the right to strike or engage in work stop- 
pages over disputes, such as the one involved herein, 
which were cognizable under the grievance machinery 
and that, therefore, the strike in this case was in 
derogation of the contract.’’, 


and that 


‘‘since the strike in this case was in derogation of 
the contractual commitment not to strike, it was an 
activity unprotected by the Act, and as such, occur- 
ring in a bargaining context was violative of Section 
8(b) (3).”’, 


and that Petitioners 


‘“‘by engaging in such unprotected activity in aid of 
their bargaining position not only abused their bar- 
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gaining powers and impaired the collective bargain-| 
ing process, but also thwarted the peaceful procedures; 
for the channelization of contract disputes that they; 
had agreed to follow as a substitute for economic 


conflict. This, in our opinion constituted bad- faith 
bargaining contravening the Act’s requirements.’’, | 


because such agreement, findings, conclusions, reasons and. 
opinion of the Trial Examiner and of the Board are not, 
supported by, but are contrary to, the preponderance of, | 
the competent, admissible evidence and the substantial 
evidence on the record considered as a whole, and are con-' 
trary to law, and the authorities cited by each the Trial| 
Examiner in support thereof and the Board are wholly 
inapplicable. | 


9. 


The Board committed prejudicial and reversible error 


in adopting, and in failing and refusing to reverse: 


(1) The Trial Examiner’s finding of fact appearing on: 
page 2, lines 27-29, of said Intermediate Report and: 
Recommendations (hereinafter sometimes called ‘‘Re-' 
port’’) that salaries of the district officers ‘‘are paid by | 
the International’’. Petitioners, and each of them, say. 
that under the undisputed evidence in this case only the, 
salary of District 17’s President is paid by the Interna- | 
tional, while that of the Vice President and Seeretary- 
Treasurer are paid by District 17 (T. 618, lines 4-11; 
T. 620, lines 7-10).? | 

| 


(2) The Trial Examiner’s findings of fact, conclusions | 
of law and statements in said Report, beginning on line | 
24, page 6, with the words ‘‘Consideration of the racial | 
discrimination and’? and ending on said page, line 41 with 





the words ‘‘for the work stoppage’’. Petitioners, and | 


2 The abbreviation ‘‘T.’’ refers to the Transcript of the Proceedings. 
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each of them, say that such findings, conclusions and 
statements, and the Board’s adoption thereof, ignore and 
omit consideration of, among others, the following: 


(a) The undisputed evidence that for three or four 
years Boone had not employed a Negro, although 
Negro applicants had sought employment (T. 315, lines 
12-25) and Willie White’s discharge on January 27, 
1955 (T. 123, lines 19-21). 


(b) Talk among the employees that Boone was go- 
ing to rid itself of its Negro employees (T. 316, Lines 
5-12). 


(c) It was common talk around the mines that 
Boone’s General Mine Foreman Weakley had said that 
‘‘if he had six months he would have every damn 
Negro out of the hollow’’ (T. 317, lines 8-24). 


(d) The undisputed testimony that Negro employees 
were concerned about their jobs and the feeling was 
that Boone was ‘‘showing discrimination between the 
colored and the white’’ (T. 244, line 25; 245, line 1) 
and that discussion of such discrimination took place 
at local union meetings (T. 244, lines 8-24) and with 
management (T. 244, lines 16-20). 


(e) The admission of Boone’s General Manager 
Greenwald that in the mechanization of its mine, which 
began about 1948, Boone was interested in replacing 
its older employees with a younger work force and 
that ‘‘a majority of our colored people were getting 
along in years’’ (T. 640, lines 17-25; 641, lines 1-18). 

(f) Greenwald’s admission that Boone’s foreman 
had ‘‘the Southern attitude’’ (T. 637, lines 20-22) by 
which he meant (T. 637, lines 23-25; 638, lines 1-25; 
639, lines 1-4) that they tried ‘‘to place the members 
of the colored race in a position somewhat subservient 
to them’’ and gave to the Negro employees ‘‘the more 
menial jobs’’ (T. 639, lines 1-4). 


(¢) The undisputed evidence that at the meeting 
on February 10, 1955, the question of discrimination 
was discussed (T. 387, lines 21-24). 
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(3) The Trial Examiner’s findings of fact on page 6 
of said Report beginning on line 41 with the words ‘‘What 
has just been said with regard to the racial’’ and continu; 
ing through to line 60, ending with the words ‘‘safety 
violations’’. Petitioners, and each of them, say that such 
findings, and the Board’s adoption thereof, ignore and 
omit consideration of | 


(a) The undisputed evidence that safety violations 
were brought to Boone’s attention and discussed ‘‘on 
the job and in the office’? (T. 246, lines 14-22). 


(b) The admission of Boone’s General Manager, 
Greenwald that during the period in the fall of 1954 and 
January 1955, according to the federal inspection re-' 
port, Boone was guitly of violations of the safety code: 
which had not been corrected (T. 651, lines 6-21). | 


(c) The admission by Boone’s Assistant Superin-| 
tendent Mitchell that he had been wrong in his judg-: 
ment concerning the condition of the mine which: 
resulted in the ‘‘cave-in’’ on January 24, 1955, Just 
three days before the work stoppage occurred CT. 113, 
lines 13-14). 


(4) The Trial Examiner’s findings of fact on page ; 


of said Report beginning on line 60, and ending on page | 


7, line 5, and reading as follows: | 


lines 10-11, of said Report, reading: 


| 


‘“My overall impression from all the testimony is that | 
these claims were invoked by the Respondents, if not | 
as a smokescreen, at least as an afterthought. I am | | 
convinced, and find, that neither considerations of sup- | 
posed racial discrimination nor concern over mine | 
safety had any significant relationship to the forces | 
contributing to the work stoppage or to the objectives 
of that stoppages. = 


(5) The Trial Examiner’s findings of fact on page 7, | 


sé 
. 


.. and that the particular event which sparked the 
stoppage was an aspect of that dispute.’’ 


A) 








Petitioners, and each of them, say that such finding and 
the Board’s adoption thereof ignore and omit considera- 
tions of testimony relating to racial discrimination and 
mine safety violations. 


(6) The Trial Examiner’s findings of fact beginning 
on page 10, line 53, of said Report and continuing on page 
11, lines 1-2, and reading: 


‘¢Although Willie White denied that he saw or spoke 
to Mitchell that morning, I do not credit his denial.’’, 


and also the Trial Examiner’s refusal to credit Willie 
White’s denial aforesaid, as well as the Trial Examiner’s 
findings of fact found on page 11, footnote 10, lines 60- 
62 of said Intermediate Report and Recommendations. 


(7) The Tria] Examiner’s findings of fact and the Trial 
Examiner’s refusal to credit the testimony of Bias, as 
shown on page 11, lines 21-25, of said Report, and read- 
ing: 

‘‘ Although Bias elsewhere testified that before he him- 
self refused to take the man trip into the mine that 
morning, he unsuccessfully sought to induce other 
employees to enter the mine, his testimony appears to 
me implausible in the light of his own declarations 
as to the position he had asserted, and I do not credit 
him in that respect.”’ 


(8) The Trial Examiner’s findings of fact on page 12, 
lines 37-39, of said Report, reading: 


‘‘Marley did not specifically deny making the remarks 
attributed to him by Kennedy. His own account, 
perhaps covering another aspect of the conversation, 
was, however different in emphasis.’’ 


and the findings of fact on page 12, lines 54-56, of said 
Report, reading: 
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‘‘But Farley refused to ask the men to return to work, 
according to Kennedy’s testimony, undenied by Farley 
in this respect. i 


(9) The Trial Examiner’s findings of fact on page 13, 
lines 18-29, of said Report. Petitioners, and each of them, 
say that such findings of fact and the Board’s adoption 
thereof ignore Blizzard’s undisputed evidence that he told 
the mine committee and Local’s President to get the mine 
in operation (T. 389, lines 4-5) and return to work (T. 401, 
lines 3-5; T. 418, lines 17-25). 


(10) The Trial Examiner’s findings of fact beginnidg 
on page 13, lines 45-47, of said Report, and continuing on 
page 14, fines 1-3 thereof. | 


(11) The Trial Examiner’s findings of fact, conclusions 
of law and arguments on page 15, lines 19-58, of said 
Report, and continuing on page 16, lines 1-6, thereof, as 


well as to the finding and conclusion in footnote 13 on page 
15, lines 61-63 thereof. Petitioners, and each of them, say 
that the citations of authorities contained in such findings, 
conclusions and arguments, purportedly in support nen, 
are wholly inapplicable to the instant case. 


| 
(12) The Trial Examiner’s findings of fact on page 16, 
beginning on line 23 and ending on line 26 of said HepOr 
and reading: 
‘‘ As appears from Kennedy’s credited account, Farley 
on that occasion also said that the District was ‘ going 
to back the men 100 percent’, and at the same time 
specifically rejected Kennedy’s request that he put the 
mine back to work.”’ 3 
(13) The Trial Examiner’s findings of fact and coneli- 
sions of law on page 16, footnote 14, lines 46-55, of said 
Report. Petitioners, and each of them, say that the cita- 
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tions of authorities in said footnote, purportedly in support 
thereof, are not applicable to the instant case. 


(14) The Trial Examiner’s statements and findings of 
fact on page 16, footnote 15, lines 56-59, of said Report. 


(15) The Trial Examiner’s findings of fact on page 16, 
footnote 16, lines 60-62, of said Report, insofar as such 
findings state that Payne was a District Representative; 
and Petitioners, and each of them say that at the times 
material in this case, Payne was a Vice President of Dis- 
trict 17 (T. 565, Lines 21-23). 


(16) The Trial Examiner’s findings and conclusions on 
page 16, lines 27-37, of said Report, and Petitioners, and 
each of them, say that such findings and conclusions are 
without legal pertinency in this case. 


(17) The Trial Examiner’s arguments, reasoning, state- 
ments, findings of fact and conclusions on page 17, lines 
8-18 and line 25, of said Report, beginning with the words 
‘‘But if’? and continuing through line 33. 


(18) The Trial Examiner’s findings of fact, conclusions 
of law, arguments, and reasoning on page 17, lines 35-44, 
of said Report. 

(19) The Trial Examiner’s finding and conclusion on 
page 18, line 1, of said Report, reading: 


‘‘That rule, it seems to me, is equally apposite to this 
case.”” 


Petitioners, and each of them, say that the rule referred to, 
namely, the agency rule in Textile Workers Union of Amer- 
tca, CIO (Personal Products Corporation), 108 NLRB 743, 
has no application to the instant case. 


(20) The Trial Examiner’s findings of fact, conclusions 
of law, arguments and reasoning on page 18, line 4, of said 
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Report, beginning with the words ‘‘The International’, 
and continuing through line 22 to the end of the paragraph. 


(21) The Trial Examiner’s statements, conclusions of 


law, arguments and reasoning on page 18, lines 24-30, of 
said Report. 


(22) The Trial Examiner’s findings of fact, conclusions 
of law, arguments and reasoning on page 18, lines 32- 62, 
of said Report. 


Petitioners, and each of them, say that such findings, 
findings of fact, conclusions, conclusions of law, statements, 
refusals to credit testimony, arguments, reasoning and 
citations of authorities, and each of them, and the Board’s 
adoption thereof, are unwarranted, arbitrary, capricious, 
are not supported by, but are contrary to, the preponder; 
ance of the competent, admissible evidence and the sub; 
stantial evidence on the record considered as a whole, and 
are contrary to law. 


10. 


The Board committed prejudicial and reversible error in 
adopting, and in failing and refusing to reverse, the Trial 
Examiner’s finding and use of the word “Tocal” on the 
following pages of said Report: page 8, lines 31, 35, 42, 44; 
page 9, lines 4, 5, 15, 22, 27; page 13, lines 35, 40; page 14, 
line 41; page 16, lines 12, 13; page 17, line 19; page 18, 
lines 54, 56, and say that the findings and use thereof by' 
the Trial Examiner, and the Board’s adoption thereof, are’ 
unwarranted, are not supported by, but are contrary to, 
the preponderance of the competent, admissible evidence: 
and the substantial evidence on the record considered as a 
whole, and are contrary to law. 


iL. 


The Board committed prejudicial and reversible error 
in adopting, and in failing and refusing to reverse, under | 
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the heading ‘‘ Analysis and conclusions with regard to the 
specific unfair labor practice allegations’’ and subheading 
‘‘As to whether the strike was in derogation of the con- 
tract’’ in said Report: 


(1) The Trial Examiner’s findings and statements on 
page 20, lines 11-14, of said Report, reading: 


**To some extent the provisions above referred to are 
better understood against the background of earlier 
contractual provisions, to which both sides have re- 
ferred in their arguments and briefs, respectively con- 
tending the contractual history adds support to the 
interpretation each urges.’’ 


Petitioners, and each of them, say that the provisions re- 
ferred to are fully understood against the background of 
earlier contractual provisions and clearly show that the 
parties signatory to the 1952 Agreement intended that said 
contract permit a work stoppage during the negotiations 
under the grievance procedure provided for therein and 
that the work stoppage in this case was not in derogation 
of the 1952 Agreement. 


(2) The Trial Examiner’s findings of fact on page 20, 
lines 16-24, of said Report. Petitioners, and each of them, 
say that such facts, and the Board’s adoption thereof, 
omit other pertinent contractual provisions contained in 
the 1941 Joint Wage Agreement (GC 2, Ex. C-1, p. 38, 
lines 7-8) that ‘‘ Local strikes will not be tolerated’’, p. 48-49 
the four paragraphs under the heading ‘‘ Illegal Suspension 
of Work’’, and the provision in the National Bituminous 
Coal Wage Agreement, 1945 (GC 2, Ex. C-1, p. 64, lines 
32-33), reading ‘‘For the duration of this Agreement no 
strikes shall be called or maintained hereunder’’. 


(3) The Trial Examiner’s findings of fact on page 20, 
lines 26-49, of said Report. Petitioners, and each of them, 
say that such findings, and the Board’s adoption thereof, 
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| 
omit consideration of such other pertinent contractual pro- 
visions contained in the 1947 Agreement under the head- 
ings ‘‘ District Agreements”’ repealing ‘‘ No strike’’ clauses 
(GC 2, Ex. E-1, pp. 96-97). | 


(4) The Trial Examiner’s findings and statement begin- 
ning on page 20, line 53, fn. 20, of said Report insofar as 
such findings contain the words ‘‘with apparent approval’’. 

(5) The Trial Examiner’s findings of fact on page 21, 
lines 1-20, of said Report. Petitioners, and each of them, 
say that such findings, and the Board’s adoption thereof, 
omit consideration of the fact that the District Court of the 
District of Columbia, in an injunction proceeding styled 
Penello v. International Union, United Mine Workers of 
America, et al., 88 F. Supp. 935 (decided February 9, 1950)! 
which was initiated by the Board’s Regional Director for 
the Fifth Region, on the Board’s behalf, characterized the 

‘fable and willing’’ clause of the 1947 Agreement as ‘‘un; 
lawful’’ and precluded the inclusion of such a clause in 
the 1950 Agreement. 


(6) The Trial Examiner’s findings on page 21, lines ool 
and page 22, lines 1-8, of said Report. Petitioners, and! 
each of them, say that such findings, and the Board’s adop- 
tion thereof, omit in addition to the matters set forth’ 
therein that the 1952 Agreement deleted the provision con- 
tained in the 1950 Agreement that ‘‘stoppages. suspensions) 
of work’’ shall be settled and determined exclusively by the 
machinery in the ‘‘Settlement of Local and District Dis-; 
putes”’ section of the Agreement [iC 2, Ex. C-1, page 127. 
lines 6-16 (end of paragraph) ]. ! 

(7) The Trial Examiner’s findings, conclusions of law.) 
arguments, reasoning and statements on page 22, lines 16-' 
37, of said Report. | 


(8) The Trial Examiner’s finding and conclusion on 
page 23, lines 5-12, of said Report. Petitioners, and each | 
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of them, say that the situation in the case of W. L. Mead, 
Inc., 113 NLRB No. 109, is not a ‘‘comparable situation’’ 
to the instant case. 


(9) The Trial Examiner’s findings, arguments, reason- 
ing and conclusions of law on page 23, lines 5-30, of said 
Report, as well as the Trial Examiner’s applying in this 
ease the cases cited and discussed on page 23, lines 5-30, 
thereof. Petitioners, and each of them, say that such 
authorities are not applicable in the instant case on the 
issue of the right to engage in a work stoppage or strike 
under the 1952 Agreement and are distinguishable there- 
from on facts. 


(10) The Trial Examiner’s findings and conclusions of 
law on page 24, lines 1-5, of said Report, reading: 


‘‘T am unable to see any material distinction between 
the contractual provisions in the cited cases, that were 
interpreted to imply an obligation not to strike, and 
the applicable contractual provisions in the case at 
bar, either in principle or on the basis of the differ- 
ences that appear in the contractual language used.”’ 


(11) The Trial Examiner’s findings, conclusions of law, 
arguments, reasoning and statements on page 24, lines 
5-29, of said Report. 


(12) The Trial Examiner’s findings, conclusions of law, 
arguments, reasoning and statements on page 24, beginning 
with the words ‘‘In light of the authorities’’ on line 35 
and continuing through the remainder of the paragraph 
on line 50, of said Report. 


(13) The Trial Examiner’s findings, conclusions of law, 
arguments, reasoning and statements contained in the par- 
agraph beginning on page 24, line 52, of said Report, and 
continuing through line 57 on said page, and further con- 
tinuing on page 25, lines 1-7, thereof. 
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(14) The Trial Examiner’s finding and conclusion on 
page 25, line 9, of said Report, reading ‘‘Nor does the con- 
tractual history aid the Respondents’’. ! 


(15) The Trial Examiner’s findings, conclusions of law, 
arguments, reasoning and statements in said Report, on 
page 25 thereof, beginning with the words ‘‘ After the 
enactment of’’ on line 11 and ending on said page, line 26 
with the word ‘‘requirement.”’ | 


(16) The Trial Examiner’s findings, conclusions of law, 
arguments, reasoning and statements in said Report, on 
page 25 thereof, beginning on line 29 with the words 
‘‘ Again, I am unable to’’ and continuing to the end of the 
paragraph on said page, line 48. 


(17) The Trial Examiner’s findings, conclusions hs 
statements in said Report, on page 25 thereof, lines 51- Bo. 


fn. 26. | 


Petitioners, and each of them, say that such findings, 
findings of fact, statements, conclusions, conclusions of law, 
arguments, reasoning and citations of authorities relied 
upon by the Trial Examiner, and each of them, and the 
Board’s adoption thereof, are unwarranted, arbitrary, 
capricious, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as) 2 
whole, and are contrary to law. | 


12. 


The Board committed prejudicial and reversible error in 
adopting, and in failing and refusing to reverse: 

The Trial Beamer? s findings, conclusions of law and 
reasons on page 26, lines 1-7, of said Report, which read | as 
follows: ! 


‘‘For the reasons stated above, I conclude that it ses 
the intention and understanding of the parties to the 
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contract that disputes, such as the one leading to the 
strike in this ease, unless otherwise peacefully resolved 
by agreement, should be settled in accordance with the 
procedures set out in the ‘Settlement of Local and 
District Disputes’ section of the contract, and without 
resort to work stoppages and strikes. I further 
find that the strike in this case was in derogation 
of the contract.’’ 


Petitioners, and each of them, say that such findings, 
conclusions of law and reasons, and the Board’s adop- 
tion thereof, are unwarranted, arbitrary, capricious, 
are not supported by, but are contrary to the prepon- 
derance of the competent, admissible evidence and the 
substantial evidence on the record considered as a 
whole, and are contrary to law. 


13. 


The Board committed prejudicial and reversible error 
in adopting, and in failing and refusing to reverse, 
under the heading ‘‘The strike as a violation of Section 
8(b)(3)’’: 


(1) The Trial Examiner’s findings and conclusion on 
page 26, lines 12-14, of said Report. 


(2) The Trial Examiner’s findings, conclusions of law 
and statements on page 26, lines 26-29, of said Report. 
Petitioners, and each of them, say the authorities cited 
on said page, lines 29-30, are inapplicable to the instant 
case. 


(3) The Trial Examiner’s findings and conclusions on 
page 26, lines 32-35, of said Report. 


(4) The Trial Examiner’s findings on page 26, fn. 27, 
lines 40-49, of said Report. Petitioners, and each of them, 
say that such findings, and the Board’s adoption thereof, 
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omit the statement of William Blizzard that the 1952 
Agreement contained no ‘‘no strike”’’ clause (T. 393, lines 
2-3). | 


(5) The Trial Examiner’s findings on page 26, lines 
50-58, of said Report. Petitioners, and each of them, say 
that the letters referred to therein were inadmissible and 
have no probative value as to any of the issues in this 
case and were signed by persons who did not execute 
the 1952 agreement, and that such letters may not be used 
to contradict language in the 1952 agreement expressly 
rescinding and cancelling the ‘‘no strike”’ and ‘‘illegal sus- 
pension of work’’ clauses in prior collective bargaining 
agreements. | 





(6) The Trial Examiner’s findings, conclusions of law, 
arguments and reasoning on page 27, lines 13-26, of 
said Report. Petitioners, and each of them, say the 
authorities cited in support thereof are not applicable 
to the instant case. 


(7) The Trial Examiner’s findings, conclusions of law, 
arguments and reasoning on page 28, lines 7-35 and 
lines 41-52 and continuing on page 29, lines 1-28, of 
said Report. ! 

(8) The Trial Examiner’s findings, conclusions and argu- 
ment on page 28, fn. 31, lines 65-66 and continuing on 
page 29, lines 55-64, of said Report. Petitioners, and each 
of them, say that such findings, conclusions and argument, 
and the Board’s adoption thereof, are not supported by, 
but are contrary to the Board’s decision in Personal Prod- 
ucts, 108 NLRB 743, and both the majority opinion and the 
dissenting opinion of this Court in Textile Workers Union 
of America, CIO v. N.L.R.B., 227 F. 2d 409. | 


Petitioners, and each of them, say that such findings, 
findings of fact, conclusions, conclusions of law, statements, 
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arguments, reasoning and citations of authorities relied 
upon by the Trial Examiner, and each of them, and the 
Board’s adoption thereof, are unwarranted, arbitrary, 
capricious, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, and are contrary to law. 


14. 


The Board committed prejudicial and reversible error in 
adopting, and in failing and refusing to reverse the Trial 
Examiner’s findings and conclusions on page 32, lines 40- 
45, of said Report. Petitioners, and each of them, say that 
such findings and conclusions, and the Board’s adoption 
thereof, are unwarranted, arbitrary, capricious, are not 
supported by, but are contrary to, the preponderance of 
the competent, admissible evidence and the substantial 
evidence on the record considered as a whole, and are con- 
trary to law. 


15. 


The Board committed prejudicial and reversible error in 
adopting, and in failing and refusing to reverse the findings, 
conclusions, recommendations and statements contained un- 
der the heading ‘‘The remedy’’ beginning on page 32, line 
49 and extending through line 63 on said page and con- 
tinuing on page 33, lines 1-2, of said Report. Petitioners, 
and each of them, say that such findings, conclusions, rec- 
ommendations and statements and the Board’s adoption 
thereof, are unwarranted, arbitrary, capricious, are not 
supported by, but are contrary to, the preponderance of 
the competent, admissible evidence and the substantial evi- 
dence on the record considered as a whole, and are contrary 
to law. 





16. ; 
| 


The Board committed prejudicial and reversible error in 
adopting, and in failing and refusing to reverse the Trial 
Examiner’s conclusions of law on page 33, lines 31-44, of 
said Report, which read as follows: ! 


‘‘4. By engaging in and giving their support to a 
work stoppage or “strike against Boone County Coal 
Corporation in support of grievances and demands that 
were required to be processed under the grievance and 
arbitration procedures of a collective bargaining agree- 
ment governing employer-employee relations in the 
aforesaid appropriate unit, notwithstanding that such 
strike was in contravention of the Respondents’ obli- 
gation under said collective bargaining agreement 'to 
refrain from strikes or work stoppages pending adjust- 
ment or adjudication under such grievance and arbi- 
tration proceedures of grievances and disputes subject 
thereto, the Respondents engaged in conduct in deroga- 
tion of their statutory duty to adhere to the collective 
bargaining process established by said agreement for 
the settlement of grievances and disputes subject 
thereto, and thereby « engaged in unfair labor practices 
within the meaning of Section 8(b)(3) of the Act.’’ 

Petitioners, and each of them, say that said conclusions of 
law, and the Board’s adoption thereof, are unwarranted, 
arbitrary, capricious, are not supported by, but are con- 
trary to, the preponderance of the competent, admissible 
suliencs and the substantial evidence on the record con- 
sidered as a whole, and are contrary to law. | 
| 
17. | 
The Board committed prejudicial and reversible error 
in adopting, and in failing and refusing to reverse the Trial 
Examiner’s conclusion of law on page 33, lines 46-47, of 
said Report which reads: | 
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‘¢5. The aforesaid unfair labor practices are unfair 
labor practices affecting commerce within the meaning 
of the Act.’’ 


Petitioners, and each of them, say that said conclusion and 
the Board’s adoption thereof are unwarranted, arbitrary, 
capricious, are not supported by, but are contrary to, the 
preponderance of the competent, admissible evidence and 
the substantial evidence on the record considered as a 
whole, and are contrary to law. 


18. 


The Board committed prejudicial and reversible error in 
adopting, and in failing and refusing to reject and reverse: 


(1) The Trial Examiner’s statements and recommenda- 
tions on page 33, lines 51-55, and continuing on page 34, in 
paragraph 1., beginning on line 1 of said page 34, and ex- 
tending through said paragraph 1. to and including line 16, 
of said Report. 


(2) The Trial Examiner’s recommendations and findings 
on page 33, lines 51-55, and in paragraph 2., subparagraphs 
(a) and (b) on page 34, beginning with line 18 and extend- 
ing through line 41, of said Report. 


Petitioners, and each of them, say that such recommenda- 
tions and findings, and each of them, and the Board’s adop- 
tion thereof, are unwarranted, arbitrary, capricious, are 
not supported by, but are contrary to, the preponderance 
of the competent, admissible evidence and the substantial 
evidence on the record considered as a whole, and are con- 
trary to law. 


19. 


The Board committed reversible error in entering its 
Order of April 12, 1957, and in ordering therein that Peti- 
tioners and other therein mentioned cease and desist from 
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doing the acts and matters set forth in paragraph 1. thereof, 
and to take the affirmative action set forth in paragraph 2 2., 
subsections (a), (b) and (c) thereof and in finding that 
such affirmative action will effectuate the policies of the 
Act, because said portions of said Order and said finding, 
and each of them, are not supported by, but are contrary 
to the preponderance of the competent, admissible evidence 
and the substantial evidence on the record considered as 'a 
whole, and are contrary to law.* | 


20. | 


The Board committed prejudicial and reversible error in 
adopting, in failing and refusing to reject and reverse, and 
in including in paragraph 1. of its said Order, the Trial 
Examiner’s recommendation contained in paragraph 1. un- 
der the heading ‘‘RecomMENDATIONS”’ in said Report. Peti- 
tioners, and each of them, say that the inclusion of the 
words ‘‘they, or any of them, are parties’? as found on 
page 34, lines 5-6, of said Report, and the inclusion of the 
words ‘‘or by engaging in any like or related conduct in 
derogation of the statutory duty to bargain collectively in 
good faith’’, as found on page 34, lines 11-13, thereof, and 
the inclusion of the word ‘‘Respondents”’ in line 14 on said 
page 34, thereof, and the Board’s adoption thereof, and the 
Board’s inclusion thereof in paragraph 1. of its Order, are 
unwarranted under the complaint, issues, evidence, findings 
of fact and conclusions of law in this case and under ap- 
plicable law, that said Recommendation, the Board’s adop- 
tion thereof, and said paragraph 1. of the Board’s order, 
call for a blanket order which the Board under applicable 
law may not legally issue and the inclusion of the afore- 


3 Wherever in this Petition there is a designation of matter in the Inter. 
mediate Report and Recommendations or in said Decision and Order of April 
12, 1957, reference thereto for the specific language used in said Report and 
Recommendations or in said Decision and Order, as the case may be, iis 
herein made, and such specific language is made a part hereof as if aa 
in this Petition. 
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said quoted portions, or either of them, in said Recom- 
mendations, and the Board’s said adoption and inclusion 
thereof in its said Order, are wholly beyond the power, 
authority, and jurisdiction of the Board under the com- 
plaint and other pleadings, motions, the proceedings, the 
evidence and findings of fact and conclusions of law in this 
ease and under applicable law, and further that the inclu- 
sion of such quoted portions, or either of them, in said 
Report, and the Board’s said adoption and inclusion 
‘thereof, are not supported by, but are contrary to, the pre- 
ponderance of the competent, admissible evidence and the 
substantial evidence on the record considered as a whole, 
and are contrary to law. 


21. 


The Board committed prejudicial and reversible error in 
adopting, and in failing and refusing to reverse and reject, 
and in including in its said Order, the Notice attached to 
said Report as Appendix A, as amended by the Board. Pe- 
titioners, and each of them, say that the language and re- 
quirements of said Notice, and the Board’s adoption (as 
amended by the Board) and inclusion thereof in its Order, 
are unwarranted, arbitrary, capricious, are not supported 
by, but are contrary to the preponderance of the competent, 
admissible evidence and the substantial evidence on the 
record considered as a whole, and are contrary to law. 


22. 


The Board committed prejudicial and reversible error in 
adopting, in failing and refusing to reverse and reject, and 
in including in its said Order, the language and require- 
ments of said Notice as recommended by the Trial Exam- 
iner (and as amended by the Board) and, particularly but 
without limitation thereto, the inclusion of the words ‘‘we, 
or any of us, are parties’’ as found in said Appendix A, 
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lines 21-22, and the words ‘‘nor will we engage in any like 
or related conduct in derogation of our duty under the Act 
to bargain collectively in good faith’’ as found in said Ap-| 
pendix A, lines 28-31. Petitioners, and each of them, say' 
that such words and the Board’s adoption and inclusion! 
thereof in its said Order, are unwarranted under the com-' 
plaint, issues, evidence, findings of fact and conclusions of | 
law in this case and under applicable law, that said Notice | 
calls for a blanket order which the Board under applicable | 
law may not legally issue and the inelusion of the aforesaid | 
quoted portions, or either of them, in said Report, and the; 
Board’s adoption and inclusion thereof in its said Order, | 
are wholly beyond the power, authority and jurisdiction of : 
said Board under the complaint and other pleadings, mo- 
tions, proceedings, evidence, findings of fact and conclusions | 
of law in this case and under applicable law, and further | 
the inclusion of such quoted portions and the Board's | 
adoption and inclusion thereof in its said Order, are not 
supported by, but are contrary to, the preponderance of 
the competent, admissible evidence and the substantial evi- | 
dence on the record considered as a whole and are con-. 
trary to law. | 





23. ! 

The Trial Examiner committed reversible error in failing | 
to recommend that the complaint in this proceeding in its | 
entirety be dismissed as to Petitioners, and each of them, | 
and the Board committed reversible error in refusing and | 
failing to dismiss said complaint in its entirety, as to the | 
Petitioners, and each of them, on the ground that the pre- | 
ponderance of the competent, admissible evidence and the | 
substantial evidence on the record considered as a whole, : 
considered in connection with applicable law, do not war- | 
rant or justify any finding that Petitioners, or either or | 
any of them, have engaged in any unfair labor practices | 
within the meaning of Section 8(b) (3) of the Act. | 
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24. 


The Tria] Examiner’s rulings, findings, findings of fact, 
' statements, conclusions, conclusions of law, arguments, rea- 
soning, citations of authorities, recommendations, Notice 
(Appendix A) and all other matters contained in said Re- 
port of the Tria] Examiner, of which complaint is herein 
made, and the adoption thereof by the Board, and the 
Board’s findings, findings of fact, conclusions, conclusions 
of law, statements, opinions, agreements with the Trial 
Examiner, reasons, citations of authorities, paragraphs 1. 
and 2., subparagraphs (a), (b) and (c) of its said Order 
and said Notice (Appendix A), as amended, and all other 
matters contained in said Decision and Order of April 12, 
1957, to the extent that Petitioners have herein complained 
thereof, are in violation of, and contrary to, Sections 2(6), 
2(7), 2(13), 7, 8(b) (3), 10(¢), 13, 502, and other provisions 
of the Act, are unsupported by, and are contrary to the pre- 
ponderance of the competent, admissible evidence and the 
substantial evidence on the record considered as a whole, 
and are contrary to law. 


20. 


The Board committed reversible error in failing and re- 
fusing, under the preponderance of the competent, ad- 
missible evidence and the substantial evidence on the rec- 
ord considered as a whole, and under applicable law, to find 
and conclude that neither of Petitioners was responsible or 
accountable for the work stoppage; that the work stoppage 
was not in derogation of the 1952 Agreement or of Section 
8(b)(3) of the Act but was a permissive activity under said 
Agreement and Section, as well as Sections 7, 13 and 502 
of the Act, and that neither of Petitioners engaged in any 
unfair labor practices within the meaning of said Section 
8(b)(3), as charged in the Complaint. 
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26. 


The Board committed reversible error in failing and re- 
fusing to find and conclude that the work stoppage was the 
result of Boone’s breaching the 1952 Agreement and wrong- 
ful conduct and that Boone was responsible for the work 
stoppage, and that the Complaint should be dismis ssed 
against Petitioners, and each of them, for such reasons. | 


97. | 


The Board committed reversible error in failing and 
refusing to dismiss the Complaint against the Petitioners, 
and each of them, in this case on the ground that the 
Charging Parties have breached the 1952 Agreement. | 
| 
28. 


| 

The Board committed reversible error in failing and re: 
fusing to dismiss the Complaint in this case on the ground 
of mootness. 
29. i 

The Board committed reversible error in failing and re- 
fusing to dismiss the Complaint against Petitioners, and 
each of them, in this case on the ground that, even though 
Petitioners had refused to bargain (which Petitioners 
deny), such refusal would not encompass the unit stipulated 
as being appropriate for collective bargaining purposes in 
this ease, and therefore Petitioners were not in violation: 
of Section 8(b)(3) of the Act. ! 


30. | 


The Board committed reversible error in failing and re-: 
fusing to sustain, and in denying Petitioners’ motions to: 
dismiss the Complaint as to Petitioners, and each of them. ! 
Such failure, refusal and denial, as well as the denial of: 
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said motions by the Trial Examiner and the affirmance of 
such denial by the Board, are unsupported by, and are 
contrary to the preponderance of the competent, admissible 
evidence and the substantial evidence on the record con- 
sidered as a whole, and are contrary to law. 


31. 


The Board committed prejudicial and reversible error 
in affirming and in finding that no prejudicial error was 
committed in, and in failing and refusing to reverse and set 
aside, the following actions and rulings of the Trial 
Examiner: 


(1) In refusing to permit Petitioners to inquire of a 
witness and to permit him to answer questions propounded 
by Petitioners and by refusing testimony placed in the 
record by vouching the record, as shown by said transcript 
of the proceedings as follows: T. 194, lines 5-25; T. 193, 
lines 1-25; T. 196, lines 1-25; T. 197, lines 1-25; T. 198, 
lines 1-25. 


(2) In overruling Petitioners’ motion that the Trial Ex- 
aminer and the Board take judicial notice of proceedings 
in eases filed with the Board’s Regional Director as shown 
by said transcript as follows: T. 196, lines 3-25; T. 197, 
lines 1-25; T. 198, lines 1-12; motion T. 197, lines 19-23; 
rejected T. 197, lines 24-25. 


(3) In denying (T. 238, lines 21-23) Petitioners’ motion 
at the conclusion of the General Counsel’s case in chief to 
dismiss the proceedings on the ground that the evidence 
did not establish any violations of the Act as charged in 
the Complaint (T. 231, lines 6-11). 


(4) In admitting in evidence, over Petitioners’ objections 
(T. 594, lines 5-7), Charging Parties’ Exhibits 1 and 2 (T. 
603, lines 9-15). 
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(5) In failing and refusing to sustain Petitioners’ motion 
(T. 715, lines 24-25; T. 716, lines 1-4), at the conclusion of 
all the testimony, to dismiss the Complaint against Peti- 
tioners, and each of them, and that the allegations as con- 
tained in the Complaint be dismissed. 


(6) In admitting in evidence, over Petitioners’ bite 
tion (T. 442, line 4), Charging Parties’ Exhibit 3 (T. +H, 
line 25+ T. 445, lines 1-5). 


Affirmance of each of the foregoing by the Board, and 
the Board’s finding that no prejudicial error was committed 
by the Trial Beauiner, are erroneous, prejudicial, unwar- 
ranted, arbitrary, capricious, are not supported by, but 
are contrary to, the preponderance of the competent, ad- 
missible evidence and the substantial evidence on the rec- 
ord considered as a whole, and are contrary to law. 

| 


32. | 


The Board committed reversible error in its reliance 
upon the citations of authorities found and referred to in 
said Decision and Order in footnotes 2, 6, 7 and 8. Peti- 
tioners, and each of them, say that such citations, and each 
of them, are wholly inapplicable to the instant case and 
are erroneous, prejudicial, unwarranted, arbitrary, capri- 
cious, are not supported by, but are contrary to, the pre- 
ponderance of the competent, admissible evidence and the 
substantial evidence on the record considered as a w hole, 
and are contrary to law. | 
| 


IV. 


THe ReLieF PRAYED 


Wherefore, Petitioners, and each of them, pray: | 


(1) That a certified copy hereof be forthwith served ac- 
cording to law upon the Respondent, National Labor Rela- 
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tions Board; that said Board be required to certify and 
deliver unto Petitioners for filing with this Court, within 
forty (40) days after service of the instant Petition upon 
said Board, the transcript of the entire record in this pro- 
ceeding and Case No. 9-CB-271, including the pleadings, 
orders, motions, testimony, evidence and exhibits, the In- 
termediate Report and Recommendations of the Trial 
Examiner, the Statements of Exceptions thereto and to 
parts of the record and proceedings in this case, the find- 
ings, conclusions, rulings and Decision and Order of said 
Board dated April 12, 1957, and any and all other matters 
in said record, which Petitioners, and each of them, pray 
and request shall be read as a part of this Petition; and 
that this Court take jurisdiction of said proceeding and 
case. 


(2) That said proceedings, entire record, and those por- 
tions of said Report, Decision, findings, findings of fact, 


conclusions, conclusions of law, statements, arguments, 
reasoning, reasons, citations of authorities, opinions, of 
the Board, and of the Trial Examiner and the Board’s 
adoption thereof, and the Board’s agreements with the 
Trial Examiner, which adversely affect Petitioners, and 
each of them, and their interests, and the interests of each 
of them, and which relate to their alleged violation of Sec- 
tion 8(b)(3) of the Act, in Case No. 9-CB-271, of all of 
which complaint is made herein, be reviewed, reversed, set 
aside, vacated and annulled; that said paragraph 1. and 
paragraph 2., subparagraphs (a); (b) and (c), including 
said Notice, of said final Order dated April 12, 1957, in said 
case, of which complaint is made herein, be reviewed, re- 
versed, set aside, vacated and annulled; and that the Board 
be ordered to dismiss the complaint in said ease in its en- 
tirety against the Petitioners, and each of them. 


(3) That this Court grant to Petitioners, and each of 
them, such other and further relief in the premises as the 
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rights and equities of the case may require and to t 
Court may seem just and meet. 


Wiuarp P. Owens 

Willard P. Owens | 
900 Fifteenth Street, N. W.| 
Washington, D. C. | 


M. E. Borarsky 
M. E. Boiarsky 
511 Kanawha Valley Building 
Charleston, West Virginia | 
Attorneys for Petitioners, 


International Union, 

United Mine Workers 

of America | 
900 Fifteenth Street, N. W. 
Washington, D. C.; | 


District 17, United Mine 
Workers of America 
1300 Kanawha Boulevard | 
Charleston, West Virginia; 
and | 


Local Union No. 2935, 

United Mine Workers 

of America : 
Sharples, West Virginia. 





Answer of National Labor Relations Board to Petition to Re- 
view and Set Aside Its Order and Request of the Board for 
Enforcement of Said Order 


To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia Circuit: : 


The National Relations Board, by its Associate General 
Counsel, pursuant to the National Labor Relations Act, as 
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amended (61 Stat. 136, 29 U.S.C., Sec. 151 et seq.), files 
this Answer to the petition to review and set aside the 
Board order issued against petitioners on April 12, 1957: 


1. With respect to the allegations contained in Section I 
of the petition to review, the Board prays reference to the 
facts as shown by the record and found by the Board, and 
to its conclusions of law. 


2. The Board admits the allegations of Section II of the 
petition to review. 


3. The Board denies each and every allegation of mate- 
rial error contained in Section III of the petition to review. 


4, Further answering, the Board avers that the proceed- 
ings had before it, the findings of fact, conclusions of law, 
and order of the Board were and are in all respects valid 
and proper under the Act, and, pursuant to Section 10 (e) 
of the Act, respectfully requests this Honorable Court to 
enforce the Board’s order issued against petitioners in 
the proceedings designated on the records of the Board as 
Case No. 9-CB-271, ‘‘International Union, United Mine 
Workers of America; District 17, United Mine Workers of 
America; and Local Union No. 2935, United Mine Workers 
of America and Boone County Coal Corporation, Kanawha 
Coal Operators Association.”’ 


In support of this request for enforcement, the Board 
shows that: 


1. After due proceedings in said matter, the Board on 
April 12, 1957, entered its findings of fact and conclusions 
of law, and issued its order directed to petitioners, their 
officers, agents, successors and assigns. 


2. The same day said decision and order was served 
upon the petitioners. 


3. Pursuant to Sections 10 (e) and (f) of the Act, and 
Rule 38 (g) of this Court, the Board is certifying and filing 
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with this Court a certified list of all documents, transcripts 
of testimony, exhibits and other material comprising the 
entire record of the proceedings before the Board upon 
which the said order was entered, which includes the plead- 
ings, testimony and evidence, findings of fact, conclusions 
of law, and the order of the Board sought to be enforced. 


Wuererore, the Board prays that this Honorable Court 
cause notice of the filing of this Answer and request for 
enforcement to be served upon petitioners, and that this 
Court make and enter a decree denying the POUNOH | to 
review and enforcing the Board’s order in full. 


/s/ STEPHEN LEONARD 
Stephen Leonard 
Associate General Counsel 
NationaL Laspor RELATIONS Boakp 


Dated at Washington, D. C. 
this 16th day of July, 1957. 


| 
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Prehearing Conference Stipulation 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of this Court, hereby stip- 
ulate and agree as follows with respect to the issues and 
the procedure and dates for the filing of the briefs and 
joint appendix herein. : 


I. Issues 


1. Whether, under the substantial evidence on the record 
considered as a whole, and under applicable law, the Na- 
tional Labor Relations Board was warranted in its nny 
ings and conclusions that each of 


(a) International Union, UMWA, 
(b) District 17, UMWA, and 
(c) Local Union No. 2935, UMW, 
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was legally responsible for the work stoppage at the mine 
of Boone County Coal Corporation. 

2. Whether, under the substantial evidence on the record 
considered as a whole, and under applicable law, the Board 
was warranted in its finding and conclusion that the collec- 
tive bargaining agreement excluded the right to engage in 
a strike or work stoppage in the circumstances of this case. 

3. Even though the work stoppage was in derogation of 
such collective bargaining agreement, whether, under the 
substantial evidence on the record considered as a whole, 
and under applicable law, the Board was warranted in its 
finding and conclusion that such work stoppage constitutes 
an activity unprotected by the Act and bad faith bargain- 
ing contravening the requirements of Section 8 (b) (3) of 
the Act for which each of the above-named labor organiza- 
tions is accountable. 

4. Whether the Board’s order and notice are too broad 
under the pleadings, evidence and findings of fact and con- 
clusions of law, and require modification even if the Court 
concludes that petitioners are guilty of violating Section 
8 (b) (3). 


II. Dates ror Fittnc Briers, DEsicnations or Recorp, 
AND JOINT APPENDIX 


1. The parties have agreed that petitioners’ brief will 
be filed on or before November 19, 1957 and that respond- 
ent’s brief will be filed on or before January 6, 1958. A 
reply brief, if any, by petitioners will be filed on or before 
January 21, 1958. 


2. It is agreed that on or before November 19, 1957, peti- 
tioners will furnish respondent with a statement of the por- 
tions of the record which they propose to print in the joint 
appendix and that, on or before December 2, 1957, respond- 
ent will furnish petitioners with a counter designation of 
the additional portions of the record which it desires 
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printed. Any further designation which petitioners may 
desire will be furnished respondent on or before December 
12, 1957. Thereafter on or before January 21, 1958, the 
joint appendix, to be printed by a printer mutually agreed 
upon, will be filed with the Court. Costs of printing, un- 
less otherwise agreed upon, will be borne by each party in 
accordance with the portions of the record designated by 
each party. 


3. It is further agreed that any party and the Court, in 
the briefs, and at and following the hearing in the case, 
may refer to any portion of the “original transcript of rec- 
ord or exhibits herein which has not been printed, or other- 
wise reproduced, it being understood that any portions of 
the record thus referred to will be printed in a supple- 
mental joint appendix if the Court directs the same to be 
printed. i 


| 
III. Procepure ror REFERRING TO RECORD IN PRINTED BRIEFS 


In their respective briefs, the parties will not refer; to 
the page numbers of the joint appendix (which will! be 
centered at the bottom of the page), but instead will refer 
to those numbers which are centered in bold-face type in 
the body of the appendix and which also appear in brackets 
in the upper outside corner of each page. The bold-face 
numbers refer to the pages of the certified record filed with 
this Court and are shown in the index to that certified 
record. | 

M. G. Borarsxy ! 
Wuuarp O. OLIveNs : 
Attorney for Petitioners | 


STEPHEN LEONARD | 
Associate General Counsel | | 
National Labor Relations Board 
Attorney for Respondent. 
October 2, 1957. ! 
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Order 


Upon consideration of the prehearing stipulation sub- 
mitted by counsel for the parties in the above case it is 


ORDERED that the aforesaid stipulation be approved 
and that the Clerk be, and he is hereby, directed to file 
said stipulation forthwith. 


It is FURTHER ORDERED that the prehearing stipu- 
lation be printed in the joint appendix and shall control 
further proceedings in this case unless modified by further 


order of this Court. 
Dated: October 2, 1957 





Order 


Upon consideration of petitioners’ motion to extend the 
time for filing briefs, designations of record, and the joint 
appendix, and it appearing that no objections have been 
filed, it is 

ORDERED that the time for filing briefs, designations 
of record, and the joint appendix be, and it is hereby, 
extended as follows: 


Petitioners’ brief shall be filed by December 3, 1957; 

Respondent’s brief shall be filed by January 20, 1958; 

Petitioners’ reply brief and the printed joint appendix 
shall be filed by February 4, 1958; 

Petitioners shall serve upon respondent a statement of 
the portions they propose to print in the joint ap- 
-pendix by December 3, 1957; 

Respondent shall serve upon petitioners a statement of 
the portions of the record it proposes to print in 
the joint appendix by December 16, 1957; 

Any further designation by petitioners shall be served 
by December 26, 1957. 


Dated: November 13, 1957 
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-. STATEMENT OF QUESTIONS PRESENTED 


The questions presented were framed in the pre- 
hearing conference stipulation and are correctly 
stated on the first page of petitioners’ brief. 

(I) 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon a petition by 
International Union, United Mine Workers of 
America (herein called International or UMW), 
District 17, United Mine Workers of America (herein 
called District) and Local Union No. 2935, United! 
Mine Workers of America (herein called Local), to- 
review and set aside an order of the National Labor 
Relations Board issued against them on April 12, 
1957, following the usual proceedings under the Na- 
tional Labor Relations Act, as amended (61 Stat. 

(1) | 
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136, 29 U. S. C., See. 151, et seg.). In its answer to 
the petition, the Board requested enforcement of its 
order. The Board’s decision and order (J. 1323- 
1328)" are reported in 117 NLRB 1095. 


I. The Board’s findings of fact 


The Board found that each petitioner violated 
Section 8 (b) (3) of the Act by failing to bargain 
in good faith with Boone County Coal Corporation, 
herein called Boone or the Company, by engaging in 
or giving support to a strike against Boone in con- 
nection with a dispute cognizable under the grievance 
procedure of the applicable collective bargaining con- 
tract in derogation of their contractual commitment 
not to strike. 

A. Introduction . 
1. The parties 

Petitioner International, the parent organization, is 
the exclusive bargaining representative of Boone’s em- 
ployees (J. 1259; 179). District, the second petitioner, 
is one of the territorial subdivisions formed by the 
International. It does not have a separate charter, 
eonstitution, or by-laws. Its officers are appointed by 
the International, which also pays the salary of its 
president (J. 1258; 497, 524, 618). The third peti- 
tioner, the Local, is a subordinate union, chartered by 
the International and falls within the territorial juris- 
diction of the District. It has its own constitution 


2 References designated “J” are to the numbers centered in 
bold face type on separate lines of the joint appendix. Where, 
in a series of references, a semicolon appears, references pre- 
ceding the semicolon are to the Board’s findings; those follow- 
ing are to the supporting evidence. 


< 


3 | 
and by-laws and its officers are elected by the member- 
ship. It represents only Boone employees (J. 1258; 
245, 522-523). 

Boone, which operates a mine near Sharples, West 
Virginia, is a member of the Kanawha Coal Operators 
Association, herein called Kanawha. The latter is 
made up of employers operating mines in the area 
and one of its functions is to negotiate with the Dis- 
trict and the Local (J. 1258; 53). Kanawha, in turn, 
is a member of the Southern Coal Producers Associa- 
tion, herein called Southern. Southern’s members are 
operators and associations operating coal mines in a 
number of states and one of its purposes is to negotiate 
with the International and the District (J. 1258; 58). 


2. The contract 


The applicable collective bargaining contract, re- 


ferred to herein as the 1952 agreement,* was signed by 
the International and the District on the one hand, 
and by Kanawha and Southern on the other. Neither 
Boone nor the Local is a signatory (J. 1258; 1135, 
1142-1144). 

The “Seniority” section of the contract provided ih 
pertinent part: (1) that employees who are idle as 
the result of a reduction in force shall be placed on an 
“idle panel” and shall be rehired on the basis of 
seniority; (2) that “reemployment of any idle person 
in a new classification shall be recognized fully, pro- 
viding such person is qualified and is entitled other- 
wise to the position by reason of his seniority ;” and 

2It is entitled “National Bituminous Coal Wage Agreement 


of 1950 as Amended September, 1952” (J. 1258; 54). | 
454158—58——2 
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(3) that grievances under the seniority provision shall 
be handled “in the usual way under the machinery of 
the contract providing for the consideration and dis- 
position of grievances” (J. 1260-1261; 1139-1140). 

The grievance machinery is set forth in the “Settle- 
ment of Local and District Disputes” section which 
provides that, if differences arise over the “meaning 
or applicability” of the provisions of the agreement, 
or over matters not specifically mentioned in the agree- 
ment, or “should any local trouble of any kind arise 
at the mine,” an earnest effort shall be made to setile 
such differences immediately. There is then set forth 
a 5-step grievance’ procedure, terminating in binding 
arbitration (J. 1261; 1114-1115). Petitioners do not 
question that the dispute over which the employees 
struck was cognizable under these provisions. 


Another section, headed “Miscellaneous,’’ is also 
pertinent. Subsection 1 thereof carried forward, 
without change, the identical subsection in the 1950 
contract which stated that all provisions of previous 
agreements containing “any ‘no strike’ or ‘Penalty’ 
elause or clauses denominated ‘Illegal Suspension of 


work’ ” are “rescinded, cancelled, abrogated and made 


null and void’’ (J. 1275-1276 ; 58-60, 1098, 1115, 1141). 
Subsection 3 of the “Miscellaneous”’ section reads as 
follows (J. 1275; 1141): 
The United Mine Workers of America and the 
Operators agree and affirm that they will main- 
tain the integrity of this contract and that all 
disputes and claims which are not settled by 
agreement shall be settled by the machinery 
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provided in the “Settlement of Local and Dis- 
trict Disputes”’ section of this Agreement un- 
less national in character in which event the 
parties shall settle such disputes by free collec-, 
tive bargaining as heretofore practiced in the 
industry, it being the purpose of this provision 
to provide for the settlement of all such dis- 
putes and claims through the machinery in this 
contract provided and by collective bargaining 
without recourse to the courts. | 





B. The dispute 


In the fall of 1954, Boone purchased two 11 BU 
Joy loading machines, herein referred to as 11 BU’s 
(J. 1264; 69-71). On December 10, Richard Mitchell, 
Boone’s assistant superintendent, notified Emmett! 
Hash, the Local’s custodian of the “idle panel’’ list, 
that the Company would need two 11 BU operators; 
(J. 1264; 69, 72-74). There were then approximately | 
40 employees on the panel, at least one of whom had | 
experience operating a 12 BU and a 14 BU Joy: 
loading machine (J. 1263-1264; 73-74). An 11 BU 
is more difficult to operate, however, and no one on the 
panel was capable of operating it without additional | | 
training (J. 1264; 73, 108). When the Local ad-| 
mitted that there was no one on the panel who could 3 
operate an 11 BU, Boone advised the Local that it: 
would hire operators from the outside, ¢. ¢., men not 2 
on the panel or then working for the Company Oe 
1264; 73, 76). 

The Local was opposed to Boone’s plan to hire nue ! 
siders when there were men on the idle panel and | 
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the Loeal’s Mine Committee * met with Boone repre- 
sentatives on three occasions (December 14, 1954, and 
January 7 and 18, 1955) to try to persuade Boone 
to abandon the plan (J. 1264-1265; 76, 77, 78). The 
Committee consisted of employees Willie White, 
Henry Harris, and Preacher Blankenship; Local 
President Roy Bias was an ex-officio member (J. 75, 
322-323, 1196). The Loeal’s general position was 
that if there was no one on the idle panel who could 
operate the 11 BU’s, there were men then working in 
the mine who could operate them and that the Com- 
pany should follow its past practice in similar situa- 
tions, 2. e., it should upgrade these men and, if neces- 
sary, train them to operate the 11 BU’s. Their places 
could then be filled from the idle panel (J. 1263-1264; 
78-79, 158-159, 168). 

The Local admitted that the contract did not obli- 
gate Boone to upgrade employees from the working 
force but argued that its proposal was in accord with 
sound jabor relations and was advanced in order to 
keep down trouble in the mine (J. 1265; 76, 152, 
161). Boone, however, refused to abandon its plan 
to hire outsiders and Committeeman Harris warned 


*The contract provides for a mine committee at each mine, 
composed of 3 members elected by the employees. The com- 
mittee’s duties are confined to the adjustment of disputes 
arising under the contract which management and the in- 
dividual employee or employees have failed to adjust. The 
contract also states that the committee “shall have no other 
authority or exercise any other control, nor in any way inter- 
fere with the operation of the mine”. For violation of this 
clause any or all members of the committee may be removed 
from the committee (J. 1263, n.6; 1000-1001). 


a 
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the Company that it could expect a strike if it hired | 
outside men for the jobs (J. 1265-1266; 76, 159, 161). | 

When Boone and the Local failed to reach an agree- | 
ment, Boone notified Henry G. Kennedy, executive | 
secretary of Kanawha, of the dispute (J. 1266; 181-—_ 
182). On January 20, Kennedy called James Farley, | 
the District’s chief field representative (J. 1266; 183- 
184). Kennedy told Farley about the dispute and | 
informed him that the Company expected to hire out- | 
siders on January 27 (J. 1266; 183). Although Far- 
ley agreed to look into the matter and then talk to | 
Kennedy, the latter heard nothing from Farley (J. | 


1266; 183). 


Boone would not agree to the Local’s suggestion. | 
It denied that any one currently working could oper- | 
ate an 11 BU without further training, and pointed | 
out that the Company was not running a training | 








school and that, in any event, there was no one it | 
could use to train employees in the operation of new | 
equipment (J. 1264-1265; 122-123). It also re 


minded the Local that the contract did not require 
Boone to upgrade employees on the working force but 
only bound it to hire fully qualified men from the idle 


panel (J. 1264-1265; 76, 1139). Finally, Boone as- | 


serted that the Local’s proposal represented an un- | 
warranted infringement of the management rights | 


clause of the contract (J. 1264-1265; 76-77). 


C. The work stoppage 
When the employees came to work on the morn- 








ing of January 27, they found that a new man, John | 


Libatore, had been hired. Instead of going to work, | 
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they began milling about the bathhouse (J. 1266; 
80-81). When assistant superintendent Mitchell 
went to investigate, he found that the group included 
Local President Bias and several members of the 
Mine Committee, including Willie White (J. 1266; 
80-81). Mitchell asked Bias what the trouble was 
and Bias replied, “You hired a new man here and 
we are not going to work as long as that new man 
is here” (J. 1266; 81). Mitchell protested that the 
Company had done the only thing it could do when 
there was no one on the idle panel who was qualified 
to operate the 11 BU’s, and requested Bias to “put 
the mine in operation and settle the case according 
to the procedures set up in the contract” (J. 1266; 
81,150). Committeeman White thereupon stated that 
“they weren’t going to work as long as the new man 
-was [at the mine] * * *,” adding that “the way to 
get the men to go back to work was to run the new 
man out * * *” (J. 1266; 81). Mitchell declined to 
discharge Libatore, explaining that he could do so 
only for cause (J. 1267; 81). The men thereupon 


*The above findings were based upon the credited testimony 
of Mitchell. Bias testified that he could not recall the above 
conversation but that he “wouldn’t say [Mitchell] was wrong.” 
(J. 1266; 290). He also asserted that he tried to get the men 
‘to go to work but they refused. (J. 1267; 265, 273). The Ex- 
aminer did not credit Bias’ testimony in this respect since it 
appears “implausible in the light of Bias’ declarations as to the 
position he had asserted” (J. 1266-1267; 266, 296). The Ex- 
aminer also refused to credit Committeeman White’s denial that 
he saw or spoke to Mitchell that morning, noting that White’s 
testimony was “vague and evasive” and that another witness 
positively identified White as beimg in the group (J. 1267, 
n. 10; 342-344, 360-363, 621-623). 
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left the mine property and none of the men on the 
other shifts reported for work (J. 1267; 82,271). 

No membership meeting was held until February 25 
and all 275 employees remained on strike throughout 
this period (J. 1267; 272). At the February 25 meet- 
ing, the men voted to return to work after being i in- 
formed that a settlement had been reached which had 
the approval of District and Local representatives, 
see infra, p. 13. : 

D. The discharge of two employees : 

Shortly after the work stoppage began, Mitchel 
found Committeeman White and employee Arnold 
Smith near the portal of another section of the mine 
where some men had gone to work without knowledge 
of the events at the main portal (J. 1267; 124), 
White was sitting in Smith’s car and Smith was walk- 
ing up the road in the vicinity of a telephone com- 
municating with the mine (J. 1267; 124). When 
Mitchell asked Smith what he was doing, Smith replied 
that he had come “‘to get the men out of the mine” 
(J. 1267; 124). Mitchell thereupon discharged White 
and Sinith for interfering with mine operations 
(J. 1267; 124). 

Later that day, Smith and White went to the mine 
office to file grievances protesting their discharge—the 
first step in the grievance procedure set up by the 
contract (J. 1268; 124). Mitchell told them that their 
grievances would be taken up when the mine was back 
in operation (J.-1268; 124). Mitchell cancelled 


White’s discharge the next day, after thinking the 
matter over, because he decided that he had no “con- 
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erete evidence” that White was endeavoring to get 
the men not to work (J. 1268; 124-125). 
| . E. The meetings resulting in the adjustment of the dispute 

Mitchell notified Kanawha secretary Kennedy of the 
work stoppage and Kennedy called District repre- 
sentative Farley to protest the strike (J. 1268; 82, 
183-184). During their conversation, Farley stated 
that he had checked on the dispute and that “as far 
as he and the Union were concerned, they were back- 
ing the men 100%” (J. 1268; 183-184). When Ken- 
nedy charged that the Local was circumventing the 
contract, particularly the “management rights” and 
“seniority” provisions, Farley retorted that he was 
“damned tired” of hearing about the ‘“‘management 
rights” clause, that he “‘didn’t care about the con- 
tract,” and that “‘they were going to back the men 
100 percent in this particular instance” (J. 1268; 185). 
Farley also refused Kennedy’s request that he ask 
the men to return to work (J. 1268; 199). 

The next communication between the parties oc- 
curred 6 days later, 7. ¢. on February 2, when Boone 
sent the following telegram to the president of each 
petitioner (J. 1268-1269; 185, 1168): 

Our Mine Struck... January 27... We 
Request You Order The Men to Return to 
Work Immediately and Process Case or Cases, 
if Any, Immediately Under the Settlement of 
Disputes Clause of the Joint Wage Agreement. 
Only the International replied (J. 1269; 87, 192-193). 
On February 3, it wired Boone acknowledging receipt 


ll 


of the latter’s telegram and stating (J. 1269; 84-86, 
1169) : ! 
District President Blizzard Handling Dispute 
at Your Mine. Suggest You Contact Him. ' 

On February 10, District President Blizzard visited 
the mine and together with the Mine Committee met 
with management (J. 1269; 89, 92). Although the 
meeting was primarily for the purpose of defining the 
area of dispute, Blizzard suggested, as the Local had 
done, that Boone assign men on the working force 
to operate the 11 BU’s and thereby make jobs for 
men on the idle panel (J. 1269; 89-90). The dis- 
charge of employee Arnold Smith (supra, pp. 9-10) 
was also discussed briefly (J. 1269; 90). Another 
meeting was set for the next day when, it was agreed, 
representatives of the District and Kanawha would be 
present (J. 1269; 91). 

Because of a heavy snowfall, Farley could not get to 
Sharples the next day (February 11) and at his 
suggestion Boone met with the Mine Committee in an 
effort to settle the dispute at the local level (J. 1269; 
92). The Local proposed that Boone try two panel 
members, Cephus White and Alex Armstrong, on the 
11 BU’s but Boone replied that it did not consider 

either qualified and stressed the fact that Armstrong 
had applied for another job (J. 1269; 93). When the 
Local renewed its proposal that Boone promote men 
currently working, Boone again pointed out that its 
only obligation under the contract was to fill vacancies! 
from the idle panel with fully qualified men (J. 1269; 
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93). The Company requested the Mine Committee to 
put the mine in operation and after that was done, 
to formally file any grievance it might have under the 
Disputes section of the contract (J. 1269-1270; 92- 
93). Committeeman Willie White, however, re- 
marked, “The only way to keep peace in the valley is 
to keep new men out of here or you are really going 
to have trouble’’ (J. 1270; 92-93). 

Three more meetings between Boone and the Mine 
Committee were held on February 15, 18, and 19, but 
no agreement was reached (J. 1270; 127). 

Following several unsuccessful attempts by each side 
to arrange a meeting on a District-Association level, 
a meeting was finally held on February 24 between 
District and Kanawha representatives (J. 1270; 468- 
469). Representatives of Boone and the Local were 
also present and the meeting lasted 5 hours (J. 1270; 
469). Among the subjects discussed were safety, 
Boone’s alleged discrimination against Negroes* and 
the discharge of employee Smith (J. 1270; 469-472). 
After considerable discussion, District representative 
Farley proposed that Boone be permitted to retain the 
new employees with the understanding that they would 

5 Petitioners claim that the hiring of Libatore was only one 
of the causes of the strike, others being the belief that Boone 
was discriminating against Negroes and the employees’ concern 
about safety conditions in the mine (Br. pp. 16-17). The Trial 
Examiner, noting that these subjects were not discussed until the 
meeting on February 24, at which a settlement was reached, and 
ther only in passing, concluded that these issues were raised as 


an: “afterthought” and that neither played any. “significant” part 
in causing the strike (J. 1262-1263 ; 299, 302-303). 
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train other employees to operate the 11 BU’s and that 
in the future Boone should follow its past practice of 
training employees to operate new equipment instead 
of hiring new employees (J. 1270; 355, 358, 472), 
After Kennedy and Boone’s General Manager Green- 
wald conferred privately, Greenwald declared that 
in the past the Company had trained men to operate 
new equipment whenever possible and had upgraded 
qualified men to higher rated positions and stated that 
the Company intended to follow that policy in the 
future (ibid.). He announced that Boone planned 
to introduce more 11 BU’s and that its intention was 
to obtain the additional operators from inside the 
mine (¢bid.). Kennedy thereupon commented that 
the situation seemed to be cleared up and moved that 
the mine be put in operation the “same way it had 
gone out,’’ with the two new men allowed to work 
(J. 1271; 187). The District agreed but a member of 
the Mine Committee stated that it would be neces- 
sary to obtain approval of the Local membership 
(J. 1271; 473). 


F. The vote ¢o return to work | 


The first membership meeting since the strike be- 
gan was held the next day. Mine Committeeman 
Harris reported that “we [have] come to an agree- 
ment with management’’ and President Bias “advised” 
the men to return to work (J. 1267; 306-308, 380). 
The men then voted to do so and returned en masse 
on February 28, the next working day (J. 1267; 187- 
188). | 








14 
II. The Board’s conclusions of law 


Upon the foregoing evidence the Board found that 
all three petitioners are legally accountable for the 
strike. It concluded that although the strike began 
informally, it had the approval and support of the 
Local, that the Local was the agent of the Interna- 
tional in handling grievances and that the strike was 
conducted in connection therewith and was there- 
fore within the scope of its general authority. It also 
found that the District was likewise the agent of the 
International in handling disputes, and that in the 
course of exercising that function it indicated its ap- 
proval and ratification of the strike. The Board held 
that the International specifically made the District 
its agent with respect to the dispute and that the 
latter’s actions had the approval of the International 
(J. 1323-1325). 

The Board, noting that the parties had agreed to 
maintain the integrity of the contract and to settle 
-all disputes by means of the grievance and arbitration 
procedure contained therein, found that the contract 
excluded the right to strike over a work stoppage 
cognizable under the grievance machinery and that 
the strike was therefore in derogation of the contract. 
Finally, the Board concluded that, since the strike was 
‘in derogation of the contractual commitment not to 
strike, it was activity unprotected by the Act, and, 
as such, occurring in a bargaining context, was viola- 
tive of Section 8 (b) (3) of the Act. In the Board’s 
view, petitioners’ conduct constituted bad faith bar- 
gaining, not only because it was an abuse of their 











15 


bargaining powers and impaired the collective bar- 
gaining process, but also because it thwarted the peace- 
ful procedure for settling disputes they had agreed to 
follow as a substitute for economic conflict (J. 1326). 


III. The Board’s order 


The Board’s order directed petitioners to cease and 
desist from the unfair labor practice found and from 
engaging in any like or related conduct in derogation 
of the statutory duty to bargain collectively in good 
faith, conditioned upon petitioners remaining the rep- 
resentative of the employees (J. 1326-1327 )s Affirma- 
tively, the order directs petitioners to post the usual 
notices (J. 1327). ! 

SUMMARY OF ARGUMENT | 
I | 

The Board properly found each of the unions here 
involved legally accountable for the strike upon which 
the Board predicated its unfair labor practice finding. 

The undisputed or credited evidence establishes 
that: During negotiations between Boone and Local 
representatives, one of the latter warned that a strike 
could be expected if Boone hired outsiders to operate 
the 11 BU’s. When an outsider was hired and the 
men refused to work, Local officers acted as their 
spokesmen and stated that the men would not work 
while the outsider was present. The Local president 
not only did not indicate that the Local disapproved 
of the work stoppage but refused Boone’s request 
that he put the men back to work. All of the em- 
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ployees, including all of the Local’s officers, went on 
strike on January 27 and remained on strike until a 
settlement was reached which had the approval of 
District and Local representatives. Finally, during 
the negotiations resulting in the settlement agreement,. 
Local representatives made it clear that the men 
would not return to work until the dispute was set- 
tled. Such conduct provides ample support for the 
Board’s finding that the strike had the approval and 
support of the Local and was not, as petitioners con- 
tend, a wildcat strike which none of them instigated 
or ratified. 

The International, the exclusive bargaining repre- 
sentative of Boone’s employees, had, by means of the 
collective bargaining agreement, delegated to the Local 
authority to negotiate with Boone with respect to local 
disputes. The Local was therefore acting as the 
agent of the International and within the scope of its. 
delegated authority in its negotiations with Boone. 
Since Section 8 (b) (3) imposes on the agents of 
labor organizations the obligation to bargain in good 
faith, the Board properly concluded that the Local 
was liable under the Act for its own illegal conduct. 
There is therefore no merit in petitioners’ contention 
that the Local cannot be held responsible for its con- 
duct because it was not a party to the collective 
bargaining agreement. 

Similarly, the International had by the contract 
made the District its agent in settling disputes not 
settled by negotiations between the Local and Boone 
and the District, acting pursuant to this delegation, 
in fact negotiated with management with respect to 
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the dispute after the strike occurred. Like the Local, 
the District was therefore required by the Act to 
bargain in good faith and its good faith must be 
determined on the basis of its conduct vis-a-vis man- 
agement and not its conduct vis-a-vis the Local. In 
its negotiations with management, the District stated 
that it was backing the men 100% and refused to put 
the mine back in operation. It made no claim that 
the strike was a wildcat strike and never indicated 
that it was making any effort to get the men back 
to work. Instead, the District made it clear that the 
only way to end the strike was to settle the dispute. 
The Board was therefore justified in concluding that 
the District in its own negotiations with management 
utilized the strike to force Boone’s hand and must 
be deemed to have adopted and ratified it. It follows 
therefore that the Board properly held the District 
accountable for the strike even if, contrary to the 
Board’s finding, the District in fact sought to get the 
men to return to work. | 
The International, in turn, with full knowledge of 
the strike, notified management that the District presi- 
dent was handling the dispute. It thus made the 
District its agent in the handling of the dispute, 
thereby adopting and ratifying the latter’s actions. — 
II : 
The Board’s conclusion that the contract excluded 
the right to strike in connection with disputes cog- 
nizable under the grievance and arbitration machinery, 
as was the one here, rests upon the following: The 
contract set up machinery for the peaceful settlement 
| 
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of disputes, bound the parties to maintain the in- 
tegrity of the contract, and provided that ‘‘all’’ dis- 
putes ‘“‘shall’’ be settled by means of the grievance 
and arbitration procedure. That it was the intent 
of the parties thereby to bar strikes is also revealed 
both by the contractual history and by the interpreta- 
tion placed on the contract by representatives of peti- 
tioners. Although petitioners challenge this finding 
primarily on the ground that the contract expressly 
cancelled all no-strike clauses in earlier contracts, the 
contractual history reveals that the cancellation 
clause, which was inserted into the contract shortly 
after the passage of the Taft-Hartley Act, was for 
the purpose not of permitting strikes but of relieving 
the UMW of financial liability for alleged breach of 
contract strikes under Section 301 of that Act. 


Tir 


The Board properly found that the work stoppage 
in breach of petitioners’ contractual obligation to 
settle their disputes through the contract’s grievance 
and arbitration machinery, as a substitute for strike 
action, was inconsistent with the statutory require- 
ments of good faith bargaining and therefore in 
violation of Section 8 (b) (3) of the Act. 

A basic purpose of the Act is to encourage col- 
lective bargaining as the means of curtailing labor 
disputes affecting interstate commerce. Parties have 
the same obligation to bargain in good faith on 
matters arising after execution of their bargaining 
agreement as they had in negotiating the agreement 
itself. And where the parties, as here, have agreed 
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in their contract. that.as a substitute for economic 
conflict they: will follow a‘prescribed grievance and 
arbitration procedure for settling all disputes, they 
may not, consistently with good faith bargaining, 
ignore their agreed-upon bargaining procedure. Peti- 
tioners’ rejection of the peaceful bargaining procedure 
which they were contractually committed to follow 
was more than a mere breach of contract; it struck 
at the very heart of the Act’s requirement that the 
parties bargain in good faith and thereby promote 
the basic objective of maintaining industrial peace. | 

This Court’s decision in Textile Workers Unton of 
America, CIO v. N. L. R. B., 227 F. 2d 409, 97 
App. D. C. 35, that the unprotected activity of the 
union there involved, in furtherance of its bargaining 
demands, did not warrant a finding of bad faith bar- 
gaining, does not foreclose a finding of bad faith 
bargaining upon the facts in the instant case. The 
eases are distinguishable on their facts. i 

The Board recognizes that Congress, by rejecting a 
proposal making all breaches of bargaining contracts 
per se violations of the Act, clearly demonstrated that 
it did not intend that the Board should enforce every 
collective bargaining agreement. It does not follow, 
however, that the Board is precluded from consider- 
ing a breach of contract, under any catalan as 
evidence of bad faith bargaining. 

Section 8 (d) of the Act does not, as petitioners 
contend, preclude the Board from considering peti- 
tioners’ strike action as evidence of bad faith bar- 
gaining. That Section permits strikes to ot or 
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terminate bargaining agreements as consistent with 
good faith bargaining where certain prescribed condi- 
tions are met, but it does not purport to prescribe 
any conditions under which other types of strikes 
would be considered consistent with good faith bar- 
gaining. Nor is the Board’s decision incompatible 
with Section 13 of the Act, which provides that noth- 
ing in the statute except as specifically provided 
therein should be construed to interfere with or im- 
pede or diminish in any way the right to strike. That 
Section does not preclude unions from contracting 
away their right to strike during the term of their 
contract, as petitioners did here. Moreover, as the 
Supreme Court has held, strikes in breach of con- 
tractual commitments, such as that here involved, are 
not lawful and do not come within the protection of 
Section 13. 

Finally, contrary to petitioners’ assertion, the 
Board has not, in comparable situations, declined to 
hold employers in violation of the statute’s bargaining 
requirements where they refuse to abide by their con- 
tractual commitments to settle disputes through 
grievance and arbitration procedures. 


IV 


There is no merit to petitioners’ attack on the 
breadth of the Board’s order. The order is limited 
to a restraint of the specific unfair labor practice 
found and ‘“‘like or related” conduct. It is thus nar- 
rowly drawn to meet the suggestion of the Supreme 
Court in N. L. R. B. v. Express reoraere Co., 312 
U.S. 426, 436. 
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AEGUMENT | 
I. The Board was warranted in finding that the International, 

District 17 and the Local were each legally responsible for 

the work stoppage at the mine of Boone County Coal Cor- 

poration 

As set forth supra, p. 14, the Board found each 
petitioner legally accountable for the strike, which is 
basic to its unfair labor practice finding. Petitioners 
contend, on the other hand, that the strike was a 
“wildeat’”’ strike which none of them amie or 
ratified. 

While it is true that no formal strike call was 
issued, no strike vote was conducted, and no picket 
lines were established, the absence of such criteria is 
by no means dispositive of the issue.* The District 
had known for a week that a serious dispute existed 
at the mine and Local Mine Committeeman Harris 
had warned management that it could expect a strike 
if outsiders were hired to operate the 11 BU’s, supra, 
pp. 6-7. It does not appear that Local President 
Bias or any of the other Local officers present ex- 
pressed disapproval of Harris’ statement, or that they 
did anything to prevent a strike. Furthermore, all 
of the employees, including all of the officers of the 
Local, struck on the morning of January 27. When 
Superintendent Mitchell tried to get the men to work, 
President Bias and Committeeman White acted as 
their spokesman (J. 81-82). Bias told Mitchell, “We 
are not going to work as long as that new man 
is here,” and Committeeman Harris stated that the 





°Cf. United Mine Workers v. U. S., 177 F. 2d 29, 35.96 
(C. A. D. C.), certiorari denied, 338 U. Ss. 871. 
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“way to get the men back * * * was to run the new 
man out,’”’ supra, p. 8. Bias not only said nothing 
to indicate that the strike did not have the approval 
of the Local but refused Mitchell’s request that he 
put the mine back in operation and settle the dispute 
under the procedure set up in the contract, supra, 
p. 8. 

And, shortly thereafter, Committeeman White went 
with Smith to another section of the mine, Smith 
stating that his purpose was to “get the men’”’ working 
there out of the mine, supra, p. 9. 

It is also significant that neither the Local nor the 
District replied to Boone’s telegram protesting the 
strike and that at none of the subsequent meetings 
between management and representatives of the Local 
and District, did any of the latter disclaim responsi- 
bility for the strike or indicate that they were trying 
to get the men back to work. Instead, they made 
it clear that their purpose was to settle the dispute 
and that the men would not return to work until 
it was settled, supra, pp. 11-13. Equally significant 
is the fact that no union meeting was held until the 
day after an agreement was reached which had the 
approval of the Local and the District representatives. 
At this meeting Committeeman Harris assured the 
men that “we [have] come to an agreement with 
management” and President Bias “advised” them to 
return to work, supra, p. 13. A majority of the men 
then voted to return to work and all in fact returned. 

The foregoing facts, as the Board found, provide 
“compelling evidence” that the strike “carried the 
imprimatur of Local approval and did not merely 
represent individual action by the men’”’ (J. 1271). In 
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short, although the strike began informally, it had 
the approval and support of the Local (J. 1323-1324). 
Construction Workers v. Haislip Co., 223 F. 2d 872, 
877 (C. A. 4), certiorari denied, 350 U. S. 847. 3 

Petitioners also seek to avoid liability for the strike 
on the ground that the Local is not a signatory to the 
contract. But the contract was in reality negotiated 
on its behalf and it enjoyed the benefits provided 
thereby. It is just as much bound by the contract 
as is Boone, which was also not a signatory to the 
contract. Needless to say, petitioners would have 
been the first to protest if Boone had refused to bar- 
gain with the Local with respect to the dispute be- 
eause only the Association, and not Boone, had signed 
the contract. Indeed, as an asserted justification for 
its strike action, the Local contended that Boone had 
violated at least the spirit of the seniority clause of 
the contract. | 

In any event, as the Board pointed out, the issue 
is not whether the Local was a “party’’ to the contract 
so that it would be liable for damages for breach but 
whether, under the Act, it is required to bargain in 
good faith with the Company and is legally account- 
able for its failure to do so (J. 1273). The Inter- 
national is the exclusive bargaining representative of 
a large, multi-employer unit of which Boone’s em- 
ployees form only a small part. The International 
understandably has not attempted to administer the 
contract at the local level and engage in the day-to- 
day bargaining at each mine. Of necessity it must 
delegate this function, particularly with respect to 
the handling of local disputes and grievances, to its 
constituent Locals. Indeed, a strict interpretation of 
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the grievance procedure set up in the contract would 
not permit even the District to enter negotiations 
until after Boone and the Local mine committee had 
sought and failed to settle a dispute, and would bar 
participation by the International until after negotia- 
tions between the District and Kanawha had likewise 
failed (J. 421-422). 

Accordingly, contrary to petitioners’ contention, the 
International had clearly made the Local its agent in 
handling the dispute at the mine level, and Local 
President Bias and the Local Mine Committee in 
fact met with Boone repeatedly in an effort to settle 
the dispute. Since the Act imposes on both a labor 
organization and its agents the duty to bargain in 
good faith, the Local, as the agent of the Inter- 
national, is legally responsible for its own illegal 
conduct in connection with the dispute.’ 

It is equally clear that under the contract the Dis- 
trict was also the agent of the International in the 
settlement of disputes not settled by negotiations be- 
tween management and the Local. Kanawha accord- 
ingly notified the District on January 20 that Boone 


7 Petitioners’ reliance (Br. pp. 34, 40) on the Coronado cases 
(United Mine Workers v. Coronado Coal Co., 259 U. S. 344 
and Coronado Coal Company v. United Mine Workers, 268 
U. S. 295) is misplaced. Section 2 (13) of the Act applies 
“the ordinary rules of the law of agency to labor organizations, 
notwithstanding resolutions on their part disclaiming responsi- 
bility for the action of persons who, in reality, are acting in 
their behalf.” Construction Workers v. Haislip, 223 F. 2d, 872, 
878 (CA-4), certiorari denied, 350 U. S. 847, and authorities 
cited therein. See also United Construction Workers, et al. v. 
Laburnum Construction Corp., 75 S. E. 2d 694, 703-704 (Va. 
Ct. of Appeals). 
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expected to hire new men on January 27 and that the 
Local objected (J. 182-183). Yet petitioners’ own 
witnesses reveal that the District made no attempt to 
meet with Boone or to get the dispute settled. It did 
not even talk to any Local representative until Janu- 
ary 26 and even then its sole purpose was to acquaint 
itself with the facts." And although on that occasion 
both President Bias and Committeeman White indi- 
cated to District representative Short that the men 
would probably strike, Short returned to District head- 
quarters in Charleston without making any ateampt to 
prevent a strike (J. 538-540). 

When Kanawha representative Kennedy called the 
District’s field representative, Farley, to report that 
the men were on strike, Farley stated that the District 
was “going to back the men 100%” and specifically 
refused Kennedy’s request that he put the mine back 
in operation, supra, p. 10. Moreover, neither the In- 
ternational nor the District took the disciplinary 
measures available under the International’s constitu- 
tion to force an end to the strike,’ although these 
measures had been utilized in other situations in which 

e Although Farley went to the mine on January 22 to attend 
@ union meeting, he apparently concluded that no meeting would 
be held and left without talking to anyone (J. 456). He then 
assigned field representative Short to make an sisi 
(J. 456). 

® Article III, Sec. 2, of the International constitution em 
powers the International to revoke a Local’s charter and ‘ “create 
@ provisional government” for that Local (J. 886, 892) ; Ar 
ticle VI, Sec. 3, empowers the International and District to 
reverse local union action “opposed to the interests of the 
United Mine Workers” (J. 897) ; Article X°XI, Sec. 2, provides 


that the District may impose a penalty on any members “shut- 
ting down a mine in violation of Joint Agreement” (J. 969). 
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local unions engaged in strikes disapproved by the In- 
ternational and the District (J. 1272; 431-432, 892, 
897, 9696, 1254, 1255). Finally, the District repre- 
sentatives never advised management that the strike 
was a wildcat strike which they were making every 
effort to bring to an end, nor did Farley ever retract 
his statement that the District was backing the men 
100%. On the contrary, the District, like the Local, 
made it clear that the only way to get the men 
back to work was to settle the dispute. In short, 
the District’s entire course of conduct led manage- 
ment to believe that it approved and was support- 
ing the strike (J. 1272-1273). Accordingly, as the 
Board pointed out, even if, as petitioners claim, 
the District did urge the men to return to work,” in 
its dealings with management it utilized the strike to 
force Boone to agree to a settlement acceptable to the 
District and the Local (J. 1274). Since, District’s 
good faith must be tested in the context of its rela- 
tionship to Boone rather than its relationship to the 
Local, the Board was justified in finding that “the 
District must be deemed to have adopted and ratified 
the strike for its own bargaining purposes” (J. 1324- 
1325, 1274).* It follows, therefore, that the cases cited 


10 The Examiner viewed with “considerable skepticism, if not 
disbelief,” the testimony of Local and District officials that they 
repeatedly urged the men to work. His reasons for doing so 
are set out in detail in the Intermediate Report. For example, 
the Examiner noted that they never gave management any cause 
to believe that they were making an effort to terminate the 
strike but gave the Company the completely opposite impression 
(J. 1272-1273). 

Tt should also be borne in mind that the District is a sub- 
division or arm of the International; it has no constitution and 
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| 
by petitioners which hold that a union is not liable for 
wildcat strikes which they neither authorized nor rati- 
fied are wholly inapposite. | 
The International’s responsibility in turn arises out 
of its delegation to the District of complete authority 
to handle this particular strike. Thus, in reply to a 
telegram from Boone notifying it of a strike and 
requesting it to return the men to work immediately, 
the International stated that District President Bliz- 
zard was “handling” the dispute and suggested that 
Boone “contact” him. In so doing, with full knowl- 
edge of the strike, the International made the District 
its agent in the handling of the dispute and thereby 
adopted and became responsible for the District’s ac- 
tion, including Farley’s ratification of the Local’s 
strike action in his conversation with Kennedy on 
the day the strike began (J. 1325). It is settled that 
a principal is responsible for the conduct of his agent 
acting, as was the District here, within the general 
scope of its delegated authority. Restatement, 
Agency, Secs. 140, 141 (1933). See also Sees. 159, 
161. | 
Nor is it a defense that the Local’s strike action 
may have been unauthorized under the International’s 
constitution or that it was contrary to the declared 
policy of the International, since the Local was clearly 
acting within the scope of its general authority (J. 
its officers are appointed and its president is paid by the Inter- 
national, supra, p, 2. Under these circumstances the Inter- 
national and the District cannot be viewed as separate auton- 
omous entities (J. 1272, n. 14). Claycraft Co, v. U. M. W. Ai, 


204 F. 2d 600 (C. A. 6); UJ. U. W. A. v. Patton, 211 F. 2d 742, 
746 (C. A. 4). 


i 
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1324). As the Board said in Local 760, IBEW 
(Roane-Anderson Company), 82 NLRB 696, 712-713: 


A union’s responsibility for the conduct of its 
agents does not, under the Act, necessarily turn 
upon the question of whether the specific acts 
performed were actually authorized, or subse- 
quently ratified, hy formal action of the Union.” 
Responsibility attaches if, applying the “ordi- 
nary law of agency,” it is made to appear that 
the union agents were acting in their capacity 
as such. * * * A labor organization cannot es- 
cape the consequence of unfair labor practices, 
for which it would otherwise be responsible, 
upon the plea that there has been non-compli- 
ance with one of its internal laws. A contrary 
conclusion would provide a ready contrivance 
for evasion of its statutory obligations. The 
question, therefore, reduces itself to this: In 
making the statements and engaging in the 
activities * * *, were [petitioners’] representa- 
tives acting in an official capacity within the 
general area in which they were empowered to 
act, so as to make their conduct the conduct of 
[petitioners ] ? 


29 See Section 2 (13) of the Act. In the course of the 
debates of the 1947 amendments to the Act, Senator Taft, 
explaining the intent of the cited section, stated (93 Cong. 
Rec. 7001) : 

Similarly union business agents or stewards, acting 
in their capacity of union officers, may make their 
union guilty * * * when they engage in an unfair 
labor practice in the bill, even though no formal ac- 
tion has been taken by the Union to authorize or ap- 
prove such conduct. [Emphasis supplied.] 


Accordingly, we submit that the Board properly 
concluded on the record as a whole and under ap- 











| 
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plicable law that each petitioner was legally respon- 
sible for the strike. 


II. The Board Attia eaereeatames 
bargaining agreement excluded the right to engage in a 


strike or work stoppage in the circumstances of this case 

As set forth supra, p. 4, the applicable collective 
bargaining contract provided various procedural steps 
for the settlement of grievances and disputes such as 
the one involved here, culminating, as a last step, in 
referral to an umpire for binding arbitration. The 
contract also bound the parties to “maintain the 
integrity’’ of the contract and provided that “all”? 
disputes cognizable under the grievance and arbitra- 
tion machinery “shall’’ be settled thereunder. In the 
absence of some showing of a contrary intent, it 
would thus appear that the purpose of these provi- 
sions was to afford a peaceful procedure as the exclu- 
sive means of settling disputes cognizable under that 
procedure, thereby excluding the right to strike in 
connection with such disputes. As we show below, the 
Board properly concluded that it was the intent of 
the parties that the grievance and arbitration ma- 
chinery should be the exclusive means of settling such 
disputes and that petitioners’ strike action was in 
derogation of the contract. 

The Board held in this case (as it had theretnfary 
held under comparable circumstances in W. L. Mead, 
Inc., 113 NLRB 1040) that regardless of the ab- 
sence of an express “‘no-strike’’ commitment in the 
contract, a “‘provision requiring the submission of 
disputes to a grievance procedure terminating in 
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arbitration must be read as implying a covenant on 
behalf of the union not to engage in a strike over a 
matter encompassed by the grievance and arbitration 
clause of the contract, at least where the employer [is] 
not in default as to its own observation of the griev- 
ance and abritration requirements’? (J. 1279). In 
the Mead case, supra, where, as here, the bargaining 
contract did not contain an express ‘“‘no-strike’’ pro- 
vision, but provided for a grievance and arbitration 
procedure as the “exclusive means of adjudicating 
all matters,’’ the Board held that the grievance and 
arbitration procedure ‘‘constituted the parties’ agreed- 
upon substitute for all other methods for resolving 
disputes subject to’’ that procedure; that the union 
was “precluded from using any other means’ for 
resolving such disputes; and that the union’s “resort 
to strike action [was] in disregard of its obligation 
under the contract to proceed through a grievance 
to a final binding arbitration award’’ (id. at 1042- 
1043). 

The courts, in analogous situations, have likewise 
interpreted contract provisions for grievance proce- 
dures ending in arbitration as containing implied 
covenants not to use other means of settling disputes, 
regardless of whether the contract contains a ‘“‘no- 
strike”? provision. See Construction Workers v. 
Haislip Co., 223 F. 2d 872, 876-877 (C. A. 4), certi- 
orari denied, 350 U. S. 847 and International Brother- 
hood of Teamsters, etc. v. W. L. Mead, Inc., 230 
F’. 2d 576, 583-584 (C. A. 1), involving suits under 
Section 301 of the Labor Management Relations Act 
for damages arising out of breaches of such implied 
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no-strike covenants.” In the latter case, Chief J udge 
Magruder, speaking for the court, stated (at 583-584) : 


As stated by Chief Judge Parker in United 
Construction Workers v. Haislip Baking Co., 
4 Cir., 1955, 223 F. 2d 872, 876-77, certiorari 
denied 1955, 350 U. S. 847, 76 S. Ct.S7: | 

“It is argued that a strike could not consti- 
tute a breach of a contract which did not con- 
tain a no strike clause; but we think it clear 
that the purpose of the contract was to require 
the settlement of disputes and grievances by a 
procedure which would not cause a disruption 
of business that would necessarily result from 
a strike and that a strike without following ane 
procedure was necessarily a breach.” | 


We think such was in effect the decision in 
N. L. R. B. v. Sands Mfg. Co., 1939, 306 U.S. 
332, 59 S. Ct. 508, 83 L. Ed. 682, where a strike 
was deemed to be a breach of a collective bar- 
gaining agreement which did not contain an ex- 


2% Accord: N. L. R. B. v. Sunset Minerals, 211 F. 2d 224, 
226 (C. A. 9); Timken Roller Bearing Co. v. N. L. R. B., 161 
F. 2d 949, 955-956 (C. A. 6). InN. LZ. R. B. v. Lion Oil Co., 
352 U. S. 282, 293, cited by petitioners as holding that the 
right to strike must be expressly waived (Br. pp. 51-52), the 
Court was merely referring to the right to strike in the con- 
text of that case, 7. ¢., the right to strike during the period 
in which “the parties were bargaining over modification after 
notice and in accordance with the terms of the contract.” 
Similarly distinguishable are the cases cited by petitioners (Br. 
p. 52, nu. 50) which deal with the waiver of the right to 
strike in protest against the employer’ s unfair labor practices 
where no commitment to arbitrate is involved. The statements 
made in this brief are not intended to apply to such unfair 
labor practice strikes and, of course, do not apply to situations 
in which the employer first breaches his agreement to submit 
disputes to the grievance and arbitration machinery (J. 1279). 


| 
| 
| 
| 
| 
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press no-strike clause, and thus was not a pro- 
tected collective activity, with the consequence 
that action by the employer in discharging such 
strikers was held not to be an unfair labor prac- 
tice under § 8 (3) of the National Labor Rela- 
tions Act. To the same effect see N. L. R. B. 
v. Dorsey Trawlers, Inc., 5 Cir., 1950, 179 F. 
2d 589. 

There is strong support among secondary au- 
thorities for the view that arbitration provisions 
in a collective bargaining agreement, of the sort 
here involved, should be read as implying a 
covenant on behalf of the union not to call a 
strike in derogation of the arbitration proce- 
dures. See Cox, “Some Aspects of the Labor 
Management Relations Act, 1947,” 61 Harv. L. 
Rev. 274, 308-09 (1948); Daykin, “The No- 
Strike Clause,” 11 U. Pitt. L. Rev. 13, 34 
(1949) ; Wolk and Nix, “Work Stoppage Pro- 
visions in Union Agreements,” 74 Mo. Labor 
Rev. 272 (1952) ; BNA, Coll. Barg. Negot. Serv. 
15: 325 (1954). 

That opinion (at 584), referring to the parallel Board 
proceeding in which the Board found the employer 
not guilty of unfair labor practices in discharging the 
strikers, quoted with approval the following state- 
ment from the Board’s decision (113 NLRB at 1043) : 

Every encouragement should be given to the 
making and enforcement of such clauses. But, 
if employees may effectively call upon the Board 
to protect them when they arbitrarily breach 
clear and binding arbitration clauses of this 
kind, and turn to the use of economic force for 
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the settlement of grievances rather than to the 
contractual, quasi-judicial procedure, the effect 
will be to discourage the making of, and the 
adherence to, contractual arbitration proce- 
dures. To hold that a strike in furtherance of 
such a material breach of a clear and binding 
contractual arbitration clause is to be protected 
by this Board would be contrary to the labor 
policy embodied in the National Labor Rela- 
tions Act as interpreted by the courts of ap- 
peals and the Supreme Court. 

No reason exists in this case for departing from the 
salutary principles applied by the Board and the 
courts in the cited cases. Petitioners’ contention that 
the grievance and arbitration procedures prescribed 
in their contract should not be construed as limiting 
their right to strike over matters subject to those 
procedures, because subsection 1 of the “Miscellane- 
ous’’ section expressly rescinded all “no strike’’ and 
similar clauses contained in the contracts prior to 
1947 and incorporated by reference in later contracts 
(supra, p. 4), was properly rejected by the Board 
(J. 1280). Obviously, a cancellation in this manner 
does not clearly express an intention to reserve the 
right to strike (J. 1280). At best, the clause is 
equivocal or ambiguous with the result that the ques- 
tion of the unions’ right to strike must be determmed 
on the basis of the current contract as a whole and the 
interpretation given it by the parties. In short, the 
issue is precisely the same as it was in the Mead case 
(230 F. 2d 576), supra, in which the union had refused 
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to agree to the employer’s request for a “no strike”’ 
clause.” 

A consideration of the contractual history amply 
supports the Board’s conclusion that petitioners did 
not reserve their right to strike over disputes cogni- 
zable under the contract’s grievance and arbitration 
machinery. As the Board pointed out, the very same 
1950 contract in which the rescission of no-strike 
clauses in earlier incorporated contracts is expressed, 
also added for the first time the provision binding 
the parties to maintain the integrity of the contract 
and pledged them “to exercise their best efforts 
through available disciplinary measures to prevent 
work stoppages by strike or lockout pending adjust- 
ment or adjudication of disputes and grievances in 
the manner provided in [the] agreement’’ (J. 1277, 
1280; 873). In the words of the Board (J. 1280): 

Surely, if the omission of the no-strike clauses 
was intended to permit strikes in support of 

See W. L. Mead, Inc. v. International Brotherhood of 
Teamsters, etc., Local No. 25, 126 F. Supp. 466, 469 (D. Mass.), 
affirmed by the Court of Appeals for the First Circuit in the 
opinion from which we have quoted, supra. The District Court, 
rejecting the union’s contention that in refusing the employer’s 
request for a “no-strike” provision, it had thereby reserved its 
right to strike, stated (at 469) : 

I can well imagine that it was a matter of pride and 
principle that the Union did not want a no-strike provision. 
While I heard considerable testimony that it did not want 
such a provision, I heard none that the Union specifically 
wanted to protect its right to strike. The emphasis was 
the other way—that the arbitration agreement took care 
of matters. Futhermore, circumstances showed that a wild- 
cat strike might occur without the Union’s wishes, and 


naturally the Union did not want that to effect a breach of 
its contract. 











| 
as | 
grievances * * * there would have been | no 
point to the “best efforts’’ clause in the same 
agreement * * * [The] simultaneous inclusion 
of the “best efforts’’ clause is not only incon- 
sistent with, but inescapably refutes the inter- 
pretation [petitioners] would place on the 
recission of the no-strike clauses. 
This “best efforts’’ clause, as the Board Eads) was 
omitted from the 1952 contract because the Union did 
not want to be told what disciplinary action, if any, 
it must take to bring the men back to work (J. ne 
n. 22, 1281; 519-520). 

But, petitioners argue, the parties must have had 
some purpose in rescinding the earlier prohibitions 
against strikes. So they did, and the purpose is re- 
vealed by the contractual history which is set forth 
in detail in the Intermediate Report (J. 1276-1277). 
Briefly summarized, it discloses that prior to the en- 
actment of the Taft-Hartley Act in 1947, the contract 
clearly outlawed strikes in aid of disputes subject to 
the grievance and arbitration procedures, but that, 
in view of Section 301 of the Taft-Hartley Act which 
makes unions liable for damages for breaches of their 
collective bargaining contracts, the Mine Workers in- 
sisted that provisions be written into the contract 
which would relieve them of financial liability for 
alleged breach-of-contract strikes. As a result, the 
1947 contract revoked all previous no-strike clauses 


and added the ‘‘able and willing clause.”’* But the 


“This clause provided that the agreement “shall cover ithe 
employment of persons * * * covered by this agreement during 
such time as such persons are able and willing to work” (s- 
1276, n. 20; 1071-1072). 
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mine operators felt that the latter clause led to numer- 
ous wildcat strikes, and during negotations leading up 
to the 1950 contract insisted that the new agreement 
should prohibit strikes and reimpose financial lia- 
bility on the Union if strikes did occur. Whether or 
not the operators succeeded in imposing full union 
financial liability for striking, they succeeded in writ- 
ing a contract which made it clear that the parties 
regarded strikes as violative of the contract by: (1) 
deleting the able and willing clause;** (2) by binding 
the parties to maintain the integrity of the contract; 
and (3) by pledging themselves to exercise their “best 
efforts’’ to prevent strikes and lockouts. 

The 1950 contract, as amended in 1952, is the one 
with which we are concerned. Although the amend- 
ments omitted the “best efforts” clause, there is no 
indication that the parties thereby intended to permit 
strikes. As stated by petitioners’ counsel at the hear- 
ing, the clause was deleted because the Union did 
not want to be told by others what disciplinary ac- 
tion, if any, it must take against its members to 
bring them back to work (J. 1278, n. 22, 1281; 519- 
520). Petitioners also point to the fact that the 1952 
amendments dropped the word “exclusive” from the 


15 Petitioners assert (Br. pp. 54-55) that this clause was 
omitted because of a temporary injunction issued at the in- 
stance of the Board’s General Counsel shortly before the 1950 
contract was signed. It is significant, however, that the clause 
was not reinstated by the 1952 amendments, negotiated after the 
Trial Examiner in Southern Coal Producers Ass’n., Cases Nos. 
5-CB-43 through 47 [unreported] had ruled the clause was a 
proper subject for collective bargaining and the injunction, on 
October 10, 1951, was dissolved. 
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clause providing for the settlement of disputes under 
the grievance machinery. But it appears that the 
word “exclusive” was omitted because the phrase, 
“which are not settled by agreement,” was added to 
make it clear that disputes which are settled infor- 
mally need not be processed under the formal proce- 
dures of the contract (J. 1281). It should be noted, in 
addition, that the contract provided that “all dis- 
putes” cognizable under the grievance procedure 
“shall be settled” thereunder, and in conclusion stated 
that the purpose of that section was “to provide for 
the settlement of all such disputes * * * through the 
[grievance] machinery * * * and by collective bar- 
gaining without recourse to the courts” (emphasis 
added) (supra, pp. 45). As the Board pointed out 
(J. 1280), it is not the precise words used, but the in- 
tent of the parties, that is controlling and there is no 
material distinction between a clause providing that 
“all” disputes “shall” be settled under the grievance 
and arbitration machinery and one providing that dis- 
putes will be settled “exclusively” by means of such 
machinery. 

More significant, however, is the fact that the 
parties retained their covenant to maintain the integ- 
rity of the contract. and that it appears as part of the 
subsection requiring that all disputes shall be settled 
under the grievance and arbitration machinery. The 
“integrity” clause, as the Board held, “can have no 
meaning unless read as an undertaking to use the 
contract machinery;° and no other method, as the 
means of resolving disputes” (ibid). Petitioners, in 
their brief to this Court, disagree with the Board’s in- 


‘ 
1 
i 
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terpretation but do not suggest any other reasonable 
interpretation of the clause.” 

There is, moreover, specific evidence in the record 
that the petitioners at other times themselves inter- 
preted the contract as barring strikes. Thus, when 
the Trial Examiner asked President Blizzard, who 
signed the contract on behalf of the District, to inter- 
pret the integrity clause, Blizzard replied that it 
“means that we will take our grievances up in accord- 
ance with the contract. In the case of a stoppage, we 
will go and use our persuasion to get them back to 
work, to get the men to comply with the contract” (J. 
1282, n. 27; 396-397). [Emphasis supplied.] The 
Examiner then read the integrity clause and asked 
Blizzard if it meant that the parties intended that the 
grievance procedure would be the “exclusive means of 
settling grievances, to the exclusion of pressure tactics 


1%¢In response to a direct question during oral argument 
before the Trial Examiner as to the meaning of the “integrity” 
clause, counsel for petitioner stated, “I think that it means 
simply this: That the parties get together * * * and said, ‘Let’s 
agree and affirm that we will carry out whatever commitments 
[in the entire contract] we have promised to do or carry 
out’? * * * and nothing more” (J. 1281, n. 26; 698-699). This, 
in the Board’s view, is not a reasonable. interpretation, for it 
is unlikely that parties would simply agree to do what they 
had already agreed to do, and nothing more. Moreover, as the 
Board further noted, “it is evident: from: the place it appears 
that the ‘integrity’ clause was designed to relate to undertak- 
ings in the particular paragraph i in which it is contained, not 
others” (J. 1281, n. 26). 
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such as work stoppages and the like.” Blizzard an- 
swered (J. 397-399) : | 
The Witness. Yes, I think that—— | 
Mr. Owens [Counsel for petitioners]. Mr. 
Examiner, we want to object to pataplonasthe 
the contract. 
TrraL ExaMIner. I don’t think I paraphrased 
it. I read the portion exactly. 


* * * * * 


TrrAL EXAMINER. But what did this mean to 
you at the time it was drafted? 

The Wirness. Well, it meant to me * *. * 
apparently that both sides had agreed to live 
up to the contract, the provisions of it, and 
either by conferences or by provisions of ae 
contract settle their grievances. 

Furthermore, in September 1955, R. O. Lewis, ‘alo 
succeeded Blizzard as president of the District, wrote 
members of Local 9735 relative to a strike at another 
mine within the District’s jurisdiction. In Leenis’ 
words (J. 1282, n. 27; 1255) : 

certain members * * * without acvssteaten 
authority and in direct opposition to the regu- 
larly adopted rules [of the Union and] tn direct 
opposition to provisions of the National Bitu- 
minous Coal Wage Agreement * * * have for 
nearly one month prevented the operation of 
the No. 3 mine * * * (emphasis supplied). | 
Lewis then officially requested the members to return 
to work and expressed the hope that the International 
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and the District would not be required to invoke the 
International constitution “to properly protect the 
validity of the National Agreement” (tbid.). Simi- 
larly, in a letter dated August 1953, George J. Titler, 
president of District 29, twice characterized a strike 
as being “in violation of the contract’’ and described 
“the only real union men”’ as those who obey the Union 
constitution “and the contract,’’ 7. e., those who did not 
strike (J. 1282, n. 27; 1249-1250, 1249, 1252, 1253). 
Titler also quoted the contract provision binding the 
parties to maintain the integrity of the contract and 
providing that all disputes shall be settled under the 
grievance procedure, and then stated that this clause 
‘‘provides” that the operators “will not sue” the 
UMW for damages under the Act ‘‘as long as the 
mineworkers fulfill their contract”? (J. 1253). The 
operators, Titler concluded, have fulfilled their 
pledge ‘‘and it behooves the Coal Miners of the Dis- 
trict to do likewise. This is a solemn obligation, which 
must be carried out” (J. 1253). 

In sum, then, since the applicable contract does not 
by its terms reserve to petitioners the right to strike 
over disputes subject to the grievance and arbitration 
machinery, and neither the history of contract nego- 
tiations nor the interpretation of the contract by the 
parties shows such an intent, the Board was war- 
ranted in its conclusion that the union’s strike was 
in derogation of the contract. 

We therefore submit that on the basis of the con- 
tractual history, the provisions of the contract as a 
whole, and the interpretation placed thereon by peti- 
tioners’ own representatives, the Board properly con- 
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cluded that it.was the intention of the parties that 
disputes, such as the one leading to the strike, unless 
otherwise peaceably resolved by agreement, should be 
settled in accordance with the grievance and arbitra- 
tion procedures set out in the contract and without 
resort to work stoppages and strikes (J. 1281). It 
follows, therefore, that the strike was in derogation 
of the contract (7bid.). , 
III. The Board was warranted in finding that the work stop- 
page was an activity unprotected by the Act and constituted 
bad faith bargaining contravening the requirements of 


Section 8 (b) (3) of the Act for which each of the above- 
named labor organizations is accountable 





A basic purpose of the Act is to encourage Keollee- 
tive bargaining as the means of solemn; labor dis- 
putes affecting interstate commerce.” Heinz Co. v. 
N. L. R. B., 311 U. S. 514, 526. To this end, both 
management and labor are required to bargain in good 
faith in an effort to reach an agreement, binding on 
each, which will stabilize labor relations and eliminate 
strikes. Id. at 523-524 | 

Collective bargaining, however, does not end with 
the signing of a contract. “Certain procedural safe- 
guards are placed about the collective bargaining 
agreement: an obligation to confer in good faith on 
questions arising under it * * *.” Assn. of Employ- 
ees v. Westinghouse Corp., 348 U. S. 437, n.2. Rarely, 
if ever, is a contract so clear or so detailed that there 
will be no differences between the parties during its 
term. It is for this very reason that the parties fre- 
quently agree to settle their contract disputes by ne- 
gotiation and not by strikes or lockouts. It is self- 
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evident that such negotiations are a continuation of 
the bargaining process and that the parties are under 
the same obligation to bargain in good faith in such 
matters as they were when negotiating the contract 
itself. Conley v. Gibson, 355 U.S. 41, 46; N. LZ. R. B. 
v. Sands Mfg. Co., 306 U. S. 332, 342. 

It is equally clear that one of the essential elements 
of good faith bargaining is the intention to live up 
to the agreements reached. This is not to say, of 
course, that every contract violation is evidence of bad 
faith bargaining. At the same time, it is not to say 
that a contract violation may not be evidence of bad 
faith, if it reveals such a disregard for the principles 
and purposes of collective bargaining as to render 
meaningless the whole bargaining procedure agreed 
upon.” 

As we have already shown, the Board correctly con- 
cluded, on the basis of the record in this case, that the 
parties had in fact agreed upon the grievance and 
arbitration procedure as a “substitute” for strike ac- 
tion in the settlement of “all’’ disputes (J. 1283, 1285, 
1326). Petitioners’ rejection of this agreed upon 
peaceful procedure for bargaining during the term of 
the contract was more than a mere breach of contract; 
it struck at the very heart of the Act’s requirement 
that the parties deal with each other in good faith 
and thereby promote the basic objective of maintain- 
ing industrial peace. 

7 As stated in Timken Roller Bearing Co. vy. N. L. R. B., 161 
F. 2d 949, 956 (C. A. 6), “If adjudication bases no sanctions on 
commitments made [in agreement] by the bargaining agent, it 
imparts futility to a bargaining process hopefully developing 
in the interest of industrial peace.” 
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In the Board’s view, moreover, “since the strike in 
this case was in derogation of the contractural commit- 
ment not to strike, it was an activity unprotected by 
the Act, and, as such, occurring in a bargaining con- 
text was violative of Section 8 (b) (3)” (J. 1326). 
That a strike in derogation of contract is an unpro- 
tected activity, in the sense that the employer is not 
required to bargain with the Union and is free) to 
discharge the strikers, is well settled. N. LZ. R. B: v. 
Sands Mfg. Co., 306 U. S. 332, 345; N. L. RB. B. v. 
Sunset Minerals, 211 F. 2d 224, 226 (C. A. 9); Timken 
Roller Bearing Co. v. N. L. R. B., 161 F. 2d 949, 
954-956 (C. A. 6); N. DL. R. B. v. Dorsey Trailers, 179 
F. 2d 589, 592 (C. A. 5); Hazel-Atlas Glass Co. v. 
N. L. R. B., 127 F. 2d 109 (C. A. 4). If such a strike 
is so contrary to the purposes of the Act that the 
employer is relieved from his obligation to bargain, 
and the strikers are not entitled to the Act’s protection, 
it may hardly be called unreasonable for the Board to 
conclude that the union’s conduct, occurring in a con- 
text of bargaining negotiations, is incompatible with 
the statutory requirement of good faith bargains, 
and is indeed evidence of bad faith. 

We do not read this Court’s decision in Teatile 
Workers Union of America, CIO v. N. L. R. B., 227 
F. 2d. 409, 410, 97 App. D. C. 35, 36, as holding that 
unprotected activities to achieve bargaining objectives 
may never be evidence of bad faith bargaining, but 
only that the Board’s “inference” of bad faith was 
not warranted in that case.* The facts in instant 


28 After the Supreme Court granted the Board’s petition for 
certiorari in Textile Workers (350 U. S. 1004), the Board filed 








44 


case are substantially different. In Tezttle Workers, 
the union had not bargained away, but was free to 
exercise, its right to engage in a total strike as a 
means of forcing the employer to agree to the kind 
of a contract the union wanted. In the opinion of the 
Court, there was no inconsistency between a genuine 
desire on the part of the union to reach agreement 
and its use of partial work stoppages to support its 
demands, even though the work stoppages were “un- 
protected” activity (227 F. 2d at 410). In the instant 
case petitioners also used economic pressure to enforce 
their demands. The difference is that here they con- 
tracted away their right to do so. Their strike there- 
fore was wholly inconsistent with the basic purpose 
of collective bargaining, 7. e., not only to make agree- 
ments, but to abide by them. Heinz Co.v. N. L. R. B., 
311 U. S. 514, 523-524; N. L. R. B. v. Sands Mfg. Co., 
306 U. S. 332, 342.” 


@ memorandum with the Court suggesting that intervening 
events may have made the Board’s order moot. The Court 
thereupon vacated and denied the certiorari which it had pre- 
viously granted (352 U. S. 864). 

See also Textile Workers Union of America v. Lincoln Mills 
of Alabama, 353 U. S. 448, wherein the Court, in holding that 
a party to a bargaining contract is entitled, under Section 301 
of the Labor-Management Relations Act, to specific performance 
of an arbitration provision of the contract, quoted as follows 
from Senate Report No. 105, 80th Congress, 1st Sess., pp. 15-18 
(1 Leg. Hist. 421-424) : 

If unions can break agreements with relative impunity, 
then such agreements do not stabilize industrial relations. 
The execution of an agreement does not by itself promote 
industrial peace. The chief advantage which an employer 
can reasonably expect from a collective labor agreement is 
assurance of uninterrupted operation during the term of the 
agreement. Without some effective method of assuring 
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Thus, as the Board stated (J. 1285) : 


In this ia, the [petitioners] did more than 
engage ‘‘in unprotected concerted activities at 
a time when they purported to be conferring 
in good faith with the employer in negotia- 
tions.”’ They also deviated from the fixed 
standards of bargaining behavior that they 
themselves had stipulated to as a guide to the 
good faith negotiation and adjustment of dis- 
putes occurring in the administration of the 
contract. * * * [H]ere the unprotected strike 
activity, as found above, not only abused and 
impaired the bargaining process, but actually 
contravened the peaceful procedures for the 
channelization of contract disputes that the 
Union had agreed to follow as a substitute for 
economic conflict. i 


Petitioners appear to defend their action by arguing 
that the strike was justified because Boone was evad- 
ing the seniority provisions of the contract and 
causing the employees to become concerned about the 
security of their jobs (Br. pp. 31, 68). But this is 
merely another way of saying that petitioners may 
have had a legitimate grievance. And the whole point 
of the Board’s decision here is that, if they had such 
a grievance, they were bound by the contract itself 
process the grievance through the procedure provided 
by the contract instead of resorting to strike action. 


' freedom from economic warfare, for the term of the agree- 
. .ment, there is little reason why an employer would desire 
. to sign a contract * * * [A]ny union * * * which has bar- 
gained in good faith * * * should have no reluctance i 

including a no-strike clause if it intends to live up to ai 
' terms of its contract. : 
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Indeed, the Board considers it so important to the 
bargaining process that the parties live up to their 
obligation to follow an agreed-upon grievance and 
arbitration procedure that, in a Section 8 (a) (5) ease, 
it has refused to issue a remedial collective bargain- 
ing order against an employer who had taken uni- 
lateral action, allegedly at odds with the contract, 
where it appeared that the charging union could have 
utilized, but did not, the contractual procedures for 
bargaining on the matter. Crown Zellerbach Corp., 
95 NLRB 753. 

Petitioners assert that it was not the intent of Con- 
gress that breaches of contract be considered unfair 
labor practices. They point to the fact that Congress 
omitted from the 1947 Act an amendment passed by 
the Senate making it per se a violation of the Act 
for either management or a union to violate an agree- 
ment to submit a labor dispute to arbitration (Br. 
64). The reason given in the House Conference 
Report for omitting that provision is the entirely salu- 
tary one of leaving the “enforcement”’ of bargaining 
contracts to the usual processes of the law (1 Leg. 
Hist. 545). 

It does not follow, however, that the Board is pre- 
cluded from considering a breach of an agreement as 
evidence of bad faith where, as here, the nature of the 
breach itself demonstrates bad faith. As the Board 
has said, in holding an employer’s breach of his agree- 
ment to arbitrate inconsistent with his obligation to 
bargain in good faith, by signing a collective bargain- 
ing agreement, parties “do not purchase immunity 
from the requirements of good faith and honest ne- 
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gotiation which are basic to [the bargaining provi- 
sions] of the Act. It is imevitable that, in the en- 
forcement of the public right to have the channels 
of interstate commerce freed from obstructions re- 
sulting from unfair labor practices, private rights may 
incidentally be protected or enforced.”? Carroll’s 
Transfer Company, 56 NLRB 935, 939. To hold that 
the Board is powerless to prohibit conduct which 
renders collective bargaining futile, simply because 
such conduct is also a breach of a collective bargaining 
contract and, as such, subject to redress in a court, 
would be an anomaly and a result, we submit, which 
Congress never intended. Indeed, Section 10 (a) of 
the Act, in conferring on the Board the power to 
prevent unfair labor practices, expressly states that 
“This power shall not be affected by any other means 
of adjustment or prevention that has been or may be 
established by agreement, law or otherwise * * hs ie 

Petitioners (Brief, p. 66) point out that Section 
8 (d) of the Act, which defines collective bargaining, 
prohibits strikes (except under prescribed conditions) 
to modify or terminate collective bargaining agrée- 
ments as being inconsistent with the obligations of 
good faith bargaining. They argue from this fact 
that, because breach-of-contract strikes are not classi- 


*Cf. V. L. R. B. v. Newark Morning Ledger Co., 120 F. 2d 
262 (C. A. 3), in which the Court held that “The existence of 
* * * 9 private right [in the dischargee] in no way affects the 
public right or the exclusive jurisdiction of the Board to en- 
force it” (id. at 266, 268). Also compare Section 8 (b) (4) 
(A) of the Act, which makes certain union conduct an unfair 
labor practice, with Section 303 which makes the same conduct 
the basis for a suit for damages by the employer. | 
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fied in the same category as strikes to modify or termi- 
nate contracts, Congress must have meant to consider 
them not inconsistent with the obligations of good 
faith bargaining. But this is a non sequitur. Con- 
gress did not purport in Section 8 (d) to enumerate 
all the types of conduct which would constitute bad 
faith bargaining. As the Supreme Court said in 
Phelps Dodge Corp v. N. L. RB. B., 313 U. 8. 177, 194, 
Congress could not “in the nature of things * * * 
catalogue all the devices and stratagems for circum- 
venting the policies of the Act’’ or define “the whole 
gamut of remedies to effectuate these policies in an 
infinite variety of situations.’”’ It should be noted, 
moreover, that Section 8 (d) permits strikes to modify 
or terminate collective bargaining agreements as con- 
sistent with good faith bargaining where the pre- 
scribed conditions are met. It does not purport to 
prescribe any conditions under which other types of 
strikes would be considered consistent with good faith 
bargaining.” 

= The Trial Examiner rejected a contention of the General 


Counsel that petitioners’ strike was in effect a strike to modify 


the terms of the bargaining agreement and that petitioners, 
having failed to comply with the requirements of Section 8 
(d), had violated Section 8 (b) (3) in that respect also 
(J. 1288). The Board, noting that no exceptions were taken 
to the Trial Examiner’s finding in this respect, adopted “his 
conclusion pro forma without thereby passing upon its merits” 
(J. 1326, n. 9). In Intl Union, United Mine Workers of 
America, et al. (Westmoreland Coal Co.), 117 NLRB 1072 
(now pending on petition to review, No. 14030, on the docket 
of this Court), where a U. M. W. local, operating under sub- 
stantially the same bargaining contract as that here involved, 
took its dispute through the grievance and arbitration ma- 
chinery, then struck in protest against the arbitrator’s award, 
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Petitioners contend, in addition, that the Board’s 
decision is incompatible with Section 13 of the Act 
which provides that nothing in the statute, except! as 
specifically provided therein, shall be construed | to 
interfere with or impede or diminish in any way the 
right to strike (Br. pp. 66-67). Section 13, however, 
does not preclude unions from contracting away their 
right to strike during the contract term as petitioners 
did here. Rejecting a contention similar to that made 
by petitioners here, the Supreme Court in Automobile 
Workers v. Wisconsin Employment Relations Board, 
336 U. S. 245, 259-260, stated: “As to the right to 
strike, however, this Court, quoting the language of 
Section 13, has said, 306 U. S. 240, 256 [N. L. RB. B. 
v. Fansteel Corp.], ‘But this recognition of “the right 
to strike’’ plainly contemplates a lawful strike—the 
exercise of the unquestionable right to quit work,’ 
and it did not operate to legalize * * * [a strike] 
in violation of a contract * * * , Labor Board v. 
Sands Mfg. Co., 306 U. S. 332 * * *” and other 
types of unlawful strikes. Since petitioners’ strike, 
as we have shown, was in violation of its contractual 
obligation to settle disputes through the grievance 
and arbitration machinery as a substitute for strike 
action, it was not lawful and did not come within the 
protection of Section 13. 

Finally, petitioners assert (Br. pp. 65, 68) that the 
Board’s decision in this case is inconsistent with the 


the Board found that the arbitrator’s award became a part of 
the contract nunc pro tunc and that the local by striking with- 
out complying with the provisions of Section 8 (d), refused to 
bargain within the meaning of Section 8 (b) (3). 


50 


Board’s decisions in Textron Puerto Rico, 107 NLRB 
583, and United Telephone Company of the West, 112 
NLRB 779. In each of those cases, the Board held 
that the employer’s alleged breach of a contractual 
obligation to submit a dispute to arbitration did not 
constitute an unlawful refusal to bargain. Those 
cases, we believe, are distinguishable on their facts. 
In each of those cases, the employer honestly believed 
that the dispute in question was not subject to the 
grievance and arbitration clause of the contract (see 
Textron, id. at 586-587, and United Telephone, id. at 
781, 786). Under these circumstances, his failure to 
submit the dispute to arbitration did not constitute a 
wilful refusal to abide by his agreement to arbitrate. 
Therefore, his refusal cannot be regarded as so con- 
trary to the principles and purposes of collective bar- 
gaining as to require a finding of bad faith. In short, 
the Board felt that the policies of the Act were not 
really involved and the parties should be left to their 
own resources. But where, as in the instant case, it 
is undisputed that the controversy was cognizable 
under the grievance and arbitration procedure, which 
was set up as a substitute for striking, petitioners’ 
failure to follow that procedure is so inimical to the 
basic collective bargaining policies of the Act as to 
justify a finding that their action was inconsistent 
with their obligation under Section 8 (b) (3). Cf. 
Carroll’s Transfer Company, 56 NLRB 935, 938, in 
which the Board held that an employer’s refusal to 
arbitrate a dispute, although he had no honest doubt 
the contract required him to do so, was evidence of 
bad faith bargaining. 
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IV. The Board’s order and notice are not, as petitioners con- 
tend, too broad under the pleadings, evidence and aus 
of fact and conclusions of law 
The Board’s order directs petitioners to cease sind 

desist from violating Section 8 (b) (3) of the Act by 

engaging in or giving their support to a strike against 

Boone in support of a grievance cognizable under the 

grievance and arbitration procedures of any contract 

to which they or any of them are parties if the 
strike is in derogation of a contractual commitment 
not to strike; or by engaging in “any like or related 
conduct” in derogation of the statutory duty to bar- 

gain in good faith, but only if they remain the a 

sentative of the employees. 

In attacking the Board’s order, petitioners dot 
only repeat their contention that the Board’s findings 
are not supported by the record and are contrary to 
law, but contend that the order is too broad. As. is 
apparent, the order is not what is known as a “broad 
order,’’ 2. €., one directing the parties to cease and 
desist from violating the statute “in any other man- 
ner,” but is limited to the specific unfair labor prac- 
tice found and any other “like or related” conduct. 
As the Supreme Court said in N. ZL. RB. B. v. Express 
Publishing Co., 312 U. S. 426, 436, the purpose of an 
order is “to prevent violations, the threat of which in 
the future is indicated because of their similarity or 
relation to those unlawful acts” committed in the 
past (emphasis suppiled). It follows, therefore, that 
petitioners’ contention that the order is too broad is 


without merit. | 
| 
| 
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CONCLUSION - 4 
For the foregoing reasons, it. is seapebilly sub- 
mitted that the petition to review and set aside the 
Board’s order should be denied and that the Board’s 
petition for enforcement should be granted in full. 
JEROME D. FENTON, 
General Counsel, 
THomas J. McDERMoTT, 
Associate General Counsel, 
MarceL Matiet-PREvost, 
Assistant General Counsel, 


Fanniz M. Boy.s, 
Rosanna A. BLAKE, 
Attorneys, 
National Labor Relations Board. 
JANUARY 1958. 
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STATEMENT OF QUESTIONS PRESENTED 
The issues presented are: 


' 
| 
1 





1. Whether, under the substantial evidence on the record 
considered as a whole, and under applicable law, the Na- 
. tional Labor Relations "Board was warranted in its findings 
and conclusions that each of | 


(a) International Union, UMWA, i 
(b) District 17, UMWA, and | 
(c) Local Union No. 2935, UMWA, i 







was legally responsible for the work stoppage at the mine 
of Boone County Coal Corporation. ! 














2. Whether, under the substantial evidence on the record | 
considered as a whole, and under applicable law, the Board | 
> was warranted in its finding and conclusion that the col- 

lective bargaining agreement excluded the right to engage | 
in a strike or work stoppage in the circumstances of this | 
case. | 





3. Even though the work stoppage was in derogation of ! 
such collective bargaining agreement, whether, under the | 
substantial evidence on the record considered as a whole, 
and under applicable law, the Board was warranted in its 
finding and conclusion that such work stoppage constitutes 
an activity unprotected by the Act and bad faith bargaining 
contravening the requirements of Section 8(b)(3) of the | 
Act for which each of the above-named labor organizations | 
° is accountable. 


4, Whether the Board’s order and notice are too broad | 
under the pleadings, evidence and findings of fact and con- 
clusions of law, and require modification even if the Court 
concludes that petitioners are guilty of violating Section 
- 8(b) (3). 
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Jurisdictional Statement 
Statement of the Case 
The Pleadings and Proceedings 
Findings and Conclusions of the Examiner and 


Summary of Argument 
The Facts and the Board’s Findings 


Boone’s practices had caused its employees to be- 
come dissatisfied and concerned about the security 
of their jobs 





The dispute concerning employment of an 11-BU Joy 
operator 


Field Representative Short’s investigation on Jan- 
uary 26 
UMWA/’s policy against unauthorized strikes 


The work stoppage on January 27 
Events between work stoppage and February 24 .. 


Farley arranges the February 24 meeting; settle- 
ment is effected ; and the employees return to work 





A. Petitioners are not responsible for the work stop- 
page. The Board’s contrary findings and con- 
clusions of Petitioners’ accountability for the 
stoppage are unwarranted, are not supported by, 
but are contrary to, the preponderance of the 
evidence and the substantial evidence on the rec- 
ord considered as a whole, and are contrary to 








Index Continued 


Page 


1. The January 27 work stoppage was a ‘‘wild- 
cat’’ strike for which neither of Petitioners 
may be held responsible and may not serve as 
a basis for holding Petitioners, or either of 
them, guilty of the unfair labor practices 
charged in the complaint .............0000 


a. Boone was responsible for the work stoppage 


b. Local did not call, cause, adopt or encourage 
the work stoppage. Local is not legally re- 
sponsible for the stoppage ................ 


¢c. District 17 is not legally responsible for the 
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District was not a UMW agent .......... 
District did not adopt or ratify the strike 


d. UMW may not be held responsible for the 
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B. The 1952 Contract did not exclude the right to 


strike. The Board’s findings and conclusions 
that the grievance and arbitration procedures in 
the contract excluded the right to strike or en- 
gage in work stoppages over disputes and that 
the strike was in derogation of the contract are 
not supported by, but are contrary to, the pre- 
ponderance of the evidence and the substantial 
evidence on the record considered as a whole, and 
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1. The work stoppage was a permissive activity 
under the 1952 Agreement and a protected 
aotieity wnder The ACE... 64 nn cw ns monsnias nuns 


The agreements antedating 1947 ............ 
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. The work stoppage was not a violation of Section 
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D. The Board order should be vacatedséven if the 
Court concludes that Petitioners are guilty of 
violating Section 8(b) (3), the Board’s order and 
notice are too broad and beyond the Board’s 
power and jurisdiction 


Conclusion 
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JURISDICTIONAL STATEMENT 


On April 12, 1957, National Labor Relations Board 
(herein called ‘‘Board’’) issued its decision and order | 
(R. 1323-1328),' review of which is here sought. The peti-: 
tion for review of Board’s said decision and order was! 
filed with this Court on June 26, 1957. Thereafter, the | 
Board filed its answer and cross-petition for enforcement. 





1In accordance with stipulation, approved by order of the Court entered | 
October 2, 1957, record citations herein refer to pages of the Certified Record, | 
numbered as indicated in the index to Certified Record heretofore filed herein | 
and not to the numerical pagination of the joint appendix. The page number | i 
of the Certified Record will be printed in bold-face type in the appropriate | 
places on the printed pages of the joint appendix, 
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The statutory provisions under which jurisdiction of 
said petition for review and cross-petition is based are 
Sections 10(e) and 10(f) of the Labor Management Re- 
lations Act, 1947, Act of June 23, 1947, Ch. 120, 61 Stat. 
147-148, 29 USC Sees. 160(e) and 160(f).? 


STATEMENT OF THE CASE 
The Pleadings and Proceedings 


Upon charges filed by Boone County Coal Corporation 
(called ‘‘Boone’’ or ‘‘Company’’) and Kanawha Coal 
Operators Association (called ‘‘Kanawha’’)®, Board’s 
General Counsel issued a complaint against Petitioners, 
International Union, United Mine Workers of America, 
District 17, United Mine Workers of America, and Local 
Union No. 2935, United Mine Workers of Ameriea,* alleging 
that on January 27, 1955, Petitioners ‘‘by and through 
their officers and agents . . . called a strike of the em- 
ployees’’ at Boone’s mine ‘‘to enforce their demands in 
respect to’’ a difference concerning employment of a coal 
loading machine operator without exhausting the 1952 
Agreement’s grievance machinery, which was in deroga- 
tion of said Agreement and violative of Section 8(b)(3).° 

UMW and District filed a joint and several answer 
(R. 749-762) and Local also filed its answer (R. 736-747). 
Therein Petitioners denied the commission of the unfair 
labor practices alleged; and asserted that Petitioners had 
not authorized, caused, called, encouraged, ratified or 





2Unless otherwise indicated, all statutory references herein refer to 
said Act. 
3 Collectively, Boone and Kanawha are called ‘‘Charging Parties’’. 


4 Herein, International Union is referred to as ‘‘UMW’’ or ‘‘UMWA”’, 
District 17 as ‘‘District’’ or ‘‘ District 17’? and Local Union No. 2935 as 
‘*Local’’. 


5 Complaint also charged Petitioners with having violated Section 8(b) (3) 
and (d) of the Act in that ‘‘by calling and going on strike’’ they ‘‘attempted 
to modify the ‘Seniority’ provisions of the 1952 Agreement and failed’’ 
to serve the written notices required by Section 8(d). The Trial Examiner 
found that ‘‘the strike . . . was not over an issue of contract modification’’ 
within Section 8(d) and recommended dismissal of the complaint in con- 
nection with those allegations that Section 8(d) had been violated (R. 1289). 
The Board, noting that no exceptions were filed with reference to such 
finding or to said recommendation, adopted the Examiner’s ‘‘conclusion 
pro forma” (R. 1326). 
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participated in the work stoppage which was a ‘‘wildcat’’ 
strike caused by Boone’s discriminatory conduct against 
its Negro employees, by its repeated violations of safety 
and seniority provisions of the 1952 Agreement, and by its 
employment of a coal loading machine operator as a new 
employee on J anuary 27, 1955, in direct violation of the 
seniority provisions of said Agreement. 

In said Answers, Petitioners averred UMW’s policy 
against unauthorized strikes; that District endeavored 
to have Boone’s employees return to work and to process 
the dispute; that the Mine Committee met with Boone 
concerning the dispute and thereafter the dispute con- 
cerning the employment of a coal loading machine 
operator was settled by the Mine Committee and represent- 
atives of the Local and District, meeting with Boone and 
Kanawha, in accordance with the procedure set forth 
in the 1952 Agreement and paragraph 8 of the seniority 
provisions thereof, and the mine workers returned to, 
and resumed their work on February 28, 1955. | 

Other affirmative defenses asserted in said Answers 
were: (1) through collective bargaining, signatories to 
the 1952 Agreement had specifically provided that the ‘‘no 
strike’’ clause contained in prior agreements was 
rescinded, and (2) the right to strike and engage in a work 
stoppage are rights reserved to Petitioners and the mine 
workers in the 1952 Agreement and are protected activities 
within Sections 7, 13 and 502. 

The Trial Examiner’s Intermediate Report and Reco: 
mendations of May 7, 1956, found Petitioners guilty of 
unfair labor practices within Section 8(b)(3) (R. 1285). | 

Petitioners filed with the Board their Statement of Ex- 
ceptions to the Report on June 16, 1956 (R. 1299-1322). 
Exceptions were filed also by the General Counsel and 
Charging Parties (R. 1296-1298). The Board issued its 
Decision and Order on April 12, 1957 (R. 1323-1328). 
Therein the Board affirmed the Examiner’s rulings, finding 
that ‘‘no prejudicial error was committed’? (R. 1323). 
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It adopted the findings, conclusions and recommendations 
of the Examiner with certain ‘‘exceptions, modifications 
and additions’’ noted in its Decision (R. 1323). 


Findings and Conclusions of the Examiner and Board 


Examiner held Petitioners legally responsible for the 
stoppage; the Board agreed therewith, setting forth its 
reasons (R. 1323-1325). The Board, in agreement with 
its Examiner (R. 1282), found and concluded, for reasons 
assigned by the Examiner, that (R. 1326) the contract’s 
grievance machinery excluded the right to strike or engage 
in stoppages over disputes cognizable under the grievance 
machinery and that, therefore, the strike was in deroga- 
tion of the contract, and (R. 1326) an activity unprotected 
by the Act, occurring in a bargaining context was violative 
of Section 8(b)(3), citing in support thereof ‘‘Teztile 
Workers Union of America, CIO (Personal Products Cor- 
poration), 108 NLRB 743’’ (R. 1326), also agreeable with 
the Examiner who recognized this Court’s refusal to 
enforce such case in Textile Workers Union v. NLRB, 97 
App. D.C. 35, 227 F.2d 409, but declared his obligation to 
follow the Board rather than this Court. 

The Board, also consonant with its Examiner (R. 1285), 
found and concluded (R. 1326) that Petitioners, 


‘¢ |... by engaging in such unprotected activity in aid 
of their bargaining position not only abused their 
bargaining powers and impaired the collective bar- 
gaining process, but also thwarted the peaceful 
procedures for the channelization of contract dis- 
putes that they had agreed to follow as a substitute 
for economic conflict. This, in our opinion consti- 
tuted bad-faith bargaining contravening the Act’s re- 
quirements.”’ 


The Board ordered that Petitioners, their officers, agents, 
successors, and assigns shall (R. 1290, 1327) : 


‘1. Cease and desist from violating Section 8(b) (3) 
of the Act, by engaging in or giving their support 
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to any work stoppage or strike against Boone: in 
support of any grievances or demands that are re- 
quired to be processed under the grievance and arbi- 
tration procedures of any collective bargaining agree- 
ment to which they, or any of them, are parties, gov- 
erning employer-employee relations in the appropri- 
ate unit in which the employees of said Boone are 
included, where such work stoppage or strike is in 
contravention of an obligation assumed in said con- 
tract to refrain from work stoppages or strikes pend- 
ing adjustment or adjudication under such grievance 
and arbitration procedures of grievances or disputes 
subject thereto; or by engaging in any like or related 
conduct in derogation of the statutory duty to bar- 
gain collectively 1 in good faith—the provisions on this 
order being conditioned upon the Respondents remain- 
ing the representative of the employees in the unit 
herein found to be appropriate, subject to the pro- 
visions of Section 9(a) and (c) of the Act”’ | 
and take certain affirmative action (R. 1327-8). | 


STATUTES INVOLVED 


| 
Involved herein are provisions of the Labor Manage- 
ment Relations Act, 1947, Act of June 23, 1947, Chapter 
e. 120, 61 Stat. 136- 162, 29 USC, § 141, et seq. which are 
set forth in the Appendix, infra, pages 71 et seq. | 


STATEMENT OF POINTS | 


1. Under the substantial evidence on the record con- 
sidered as a whole, and under applicable law, the Board 
committed reversible error in its findings and conclusions 
that each of Petitioners was legally responsible for the 
stoppage. 


2. Under the substantial evidence on the record con; 
sidered as a whole, and under applicable law, the Board 
committed reversible error in its finding and maces 
that the 1952 Agreement excluded the right to engage in a 
strike or work stoppage pending settlement of a dispute 
under the Agreement’s grievance machinery in this case, 


| 
| 
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3. Under the substantial evidence on the record consid- 
ered as a whole, and under applicable law, the Board com- 
mitted reversible error in its finding and conclusion that 
the work stoppage in this case constituted an activity un- 
protected by the Act and bad-faith bargaining contraven- 
ing the requirements of Section 8(b)(3) of the Act, and 
violative thereof, for which each of Petitioners is account- 
able. 

4, The Board’s order and notice are violative of law and 
substantial evidence and should be vacated; but in any 
event are beyond the Board’s power and jurisdiction be- 
cause the requirements thereof are too broad under the 
pleadings, evidence and findings of fact and conclusions of 
law, and require modification even if the court concludes 
that Petitioners are guilty of violating Section 8(b) (3). 


SUMMARY OF ARGUMENT 


A. Petitioners are neither factually nor legally account- 
able for the ‘‘wildeat’’ strike. 

a. Responsibility for the strike is attributable to Boone. 
Just preceding the stoppage, coal business was depressed ; 
jobs were scarce, and there was an idle-panel list at Boone’s 
mine. Boone was mechanizing its mine and interested in 
a younger working force. Contrary to past practices, em- 
ployees found themselves downgraded; idle-panel members 
saw their jobs being given to others with less seniority 
through Boone’s subterfuge evading the seniority require- 
ments; and economic necessity created concern among em- 
ployees about their job security. 

Employee discussion and dissatisfaction concerned 
Boone’s attitude toward its Negro employees, its refusal 
to employ Negroes, and Boone’s ridding itself of Negro 
employees toward whom Boone’s foremen had the ‘‘South- 
ern’’ attitude. 

Safety violations in the mines caused employee con- 
cern. Three days before the stoppage, the safety com- 
mittee complained about ‘‘a very bad top’’ which went 
unheeded and a few minutes after an argument about it, a 
‘*fall’”’? occurred, adding to an already confused and in- 
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flamed employee-feeling toward Boone. When employees 
reported for work on January 27, employment of the Joy 
operator in violation of seniority provisions of the con- 
tract augmented employee belief that jobs had no security. 
A crisis was reached; a ‘‘wildeat’’ strike resulted. ! 

Boone is with unclean hands before the Court. The 
Act’s purposes would not be effectuated by permitting a 
guilty party to profit by its own wrong. This reason suffices 
for dismissal of the complaint against Petitioners. The 
Board failed to make any finding concerning Boone’s re; 
sponsibility for the strike. Clearly, such matters were 
pertinent in an appraisal of Petitioners’ responsibility, 
Avoidance of these factors is an infirmity in the Board’s 
holding Petitioners accountable for the stoppage. | 


b. Local did not call, cause, adopt or encourage the 
stoppage and is not legally responsible for it. Board ig: 
nores Local’s status as a juristic entity and attributes to 
it conduct of members in their individual capacity, contrary, 
to Coronado,* International, etc. Garment Workers’ Union 
v. NLRB, 99 App. D.C. 64, 70, 237 F. 2d 545, 551, and 
other cases. Board’s citations are distinguishable on 
factual situations. 

There is no evidence that challenges Local officials as. 
sertions that they played no part in continuing the stop- 
page. Section 8(b) is not concerned with individual mem- 
ber conduct. The Board has employed suspicion sa 
than proof. 

Board erred in holding that UMW, by delegating ae 
gaining functions to Local, had made Local its agent and 
that the strike was within scope of its general authority. 
Mere affiliable relationship does not establish an agency.: 
Test is whether there is ‘‘actual agency’. UMW had not! 
delegated any function to Local so as to create agency: 
status. Local had no functions under grievance pro- 
cedures. Local was not a contract signatory, had no: 
obligations thereunder and one not a party to a con-| 
tract cannot violate it. ! 


* 259 U.S. 344; 268 U. S. 295. 
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The mine committee is not an agent of Local or UMW, 
but a creature of the 1952 Agreement which designated 
the membership number and provided membership selec- 
tion by Boone’s mine workers; and committee was so 
selected. Its members are not Local officers, and it repre- 
sented the members who elected them. The grievance pro- 
cedures provisions did not create joint obligations so as to 
impose upon UMW obligations in connection therewith. In 
any event, the strike was not within the scope of general 
authority; neither it nor Local had authority to adopt, 
on UMW’s behalf, the ‘‘wildcat’’ strike. The Agreement 
specified its duties (which did not include strike action) 
and that it should have no other authority. Charging 
Parties knew of such limitations. There is no evidence 
that UMW authorized the Local or the committee author- 
ity to adopt, on its behalf, the strike, and its policy was 
opposed to it. The Coronado cases and Garmeada* (122 F. 
Supp. 512, aff’d 6 Cir., 230 F. 2d 945) oppose the Board’s 
holding Local accountable for the strike as UMW’s agent. 


c. Board erred in holding District accountable. In 
processing grievances, District represented the employees 
and was not UMW agent; UMW had no duty to perform 
in connection with District’s contractual assignment of 
duties; the grievance procedure provisions did not create 
joint obligations so as to impose duty on UMW on which to 
base agency relationship. 

Board’s adoption of Kennedy’s version of the Kennedy- 
Farley incident on January 27 and its conclusion that Dis- 
trict approved and adopted the strike is without sub- 
stantial support and contrary to undisputed evidence 
and law. Farley disagreed with Boone’s position on senior- 
ity but denied he told Kennedy he was behind the strike. 
The record abounds in uncontradicted but corroborated tes- 
timony that Farley and other District representatives at- 
tempted to have the stoppage terminated, but employees 
were so adamant in their angry attitude toward Boone, 
they would not listen either to Local or District repre- 
sentatives. Since the evidence is not conflicting, the law 


* Garmeada Coal Co. v. International Union, UMWA et al. 
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required that Board believe these witnesses. Ignoring 
these facts, the Board relied upon mere failure to disavow 
which does not constitute ratification. International ete. 
Garment Workers’ Union, Garmeada and Haislip* (4 Cir., 
223 F’. 2d 872) reject the Board’s holding. Further, no evi- 
dence shows that District officers were aware of Far- 
ley’s alleged statement, as to make disavowal neces- 
sary. In any event, Farley had neither express nor 
implied authority to adopt the ‘‘wildcat’’ strike on be- 
half of District. 


d. UMW is not responsible for the stoppage. There ih 
no evidence that UMW had knowledge of alleged remarks 
attributed by Kennedy to Farley. Boone made no men- 
tion thereof in its February 2 telegram to UMW. Farley’s 
statement could not be imputed to UMW. Farley was a 
District appointee, paid by it, and without authority, ex: 
press or implied, to take strike action. Furthermore, Dis! 
trict was not a UMW agent. Board’s statement that U 
had turned dispute over to District as its agent and that 
District’s acts had ‘‘UMW approval’? ignores UMW’s 
policy against unauthorized strikes and efforts of District 
representatives to have the men resume work. All testi- 
mony points to necessary conclusion that neither District 
nor UMW desired strike’s continuance. Board’s inference 
that UMW had given District authority to continue stop- 
page or that it approved such action stands challenged by; 
uncontradicted evidence to the contrary. | 

Neither Local nor District was UMW agent and neither 
had authority to adopt, on UMW’s behalf, the ‘‘wildcat’”! 
strike. Coronado hold that only UMW’s Executive Board, 
under Union’s Constitution, could ‘ratify a local strike’’.; 
This court’s rejection of the doctrine of vicarious responsi- 
bility for strike conduct in International etc. Garment! 
Workers’ Union, the Haislip and Garmeada cases dem-) 
onstrate that under the substantial evidence and under: 
apposite law Board committed reversible error in holding 
UMW accountable for the strike. 


* United Construction Workers v. Haislip Baking Co. 
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Neither of Petitioners called or caused the stoppage, 
encouraged its continuance, or adopted it; and under 
applicable law neither of Petitioners may be held respon- 
sible therefor. The court should reverse the Board’s find- 
ings and conclusions to the contrary. 


B. The strike was not in derogation of the 1952 Agree- 
ment. The Court should reverse the Board’s findings and 
conclusions to the contrary. 

Employees can sell their labor upon such terms as 
they choose, and their right to strike is that which gives 
equality to the bargaining process for labor. In enacting 
Taft-Hartley Act, Congress preserved that right by provid- 
ing for employee activity in Section 7 and mandating, in 
Section 13, that the Act should not be construed ‘‘to inter- 
fere with or impede or damage in any way the right to 
strike’’ except as Congress ‘‘specifically provided’’ therein. 
Legislative history shows congressional intention that the 
right to strike is a subject for collective bargaining. 
‘Where there has been no express waiver’’ of such right, 
it ‘‘is not to be inferred’’. Heretofore Board recognized 
that renunciation of such right will be found only ‘‘when 
expressed in clear and unequivocal language’’. 

Prior to 1947, agreements proscribed strike activity. 
Upon Taft-Hartley’s enactment, express covenants in the 
1947 Agreement repealed ‘‘no-strike’’ clauses, UMW mem- 
bers were to work when ‘‘willing and able’’, and stoppages 
were to be settled exclusively by grievance machinery. 

The 1950 Agreement continued repeal of ‘‘no-strike’’; 
stoppages were settled exclusively by grievance machinery ; 
and UMW agreed ‘‘to maintain the integrity of’’ the Agree- 
ment and to exercise their best efforts ... to prevent’’ stop- 
pages ‘‘by strike’. A federal district court, at Board’s 
instance, enjoined UMW’s seeking the ‘‘willing and able’’ 
clause. After execution of 1950 Agreement, the Examiner 
herein held ‘‘willing and able’’ clause a legitimate bar- 
gaining subject; and though knowing of the 1950 injunction, 
herein he found that omission of the ‘‘able and willing’’ 
provision showed signatory intention that strikes were a 
derogation of contract. 





.. Pas 
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Board argument that the ‘‘best efforts’’ clause reflected 
intention not to strike is subject to fallacies: (1) the case 
at bar is concerned with the right to strike under the 1952 
Agreement from which ‘‘best efforts’’ clause was expunged. 
Board argues its inclusion in the 1950 Agreement showed 
intention not to strike; Petitioners disagree; but if true, 
then its exclusion in 1952 Agreement nullifies such in- 
tention and reflects the reverse. By making stoppages 
subject to grievance machinery in the 1950 Agreement, the 
parties recognized that strikes would occur; and this, with 
abrogation of no-strike clauses, is proof that the right! of 
self-help was preserved. Garmeada Coal Co. v. UMWA, 
122 F. Supp. 512, aff’d 6 Cir., 230 F. 2d 945 (1956), recog- 
nized that striking employees, employed under the 1950 
Agreement ‘‘were pursuing their right to strike’’ and that 
the ‘‘best efforts’’ clause did not make UMW a guarantor 
against strike action. 

Some coal operators began to assert that the 1950 dere 
ment banned strikes and, contrary to the contractual agree- 
ment that stoppages be settled exclusively under grievance 
machinery, instituted legal proceedings to hold UMW and 
its districts responsible therefor. Because Examiner re- 
jected the evidence, the record was vouched to show that, 
under circumstances similar hereto, Kanawha filed thirteen 
such charges with the Board, which a Board Regional Di- 
rector, with approval of General Counsel, dismissed. 
Hence, in negotiating the 1952 Agreement, UMW not 
only preserved repeal of the no-strike clauses, but ex- 
punged the requirement that stoppages be settled by 
grievance machinery, deleted the requirement that dis- 
putes be settled exclusively thereby, deleted the best 
efforts’’ clause, declared that disputes not settled by agree- 
ment shall be settled under grievance procedures, and, 
based upon its experiences under the 1950 Agreement, 
made clear that signatories would maintain the integrity 
of the contract by settlement through such machinery and 
‘‘without recourse to the courts”’ 

The parties would not in plata language repeal the 
strike ban and, in the same instrument, intend by 
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implication to reinstate it. The Board attributes to signa- 
tories the doing of a meaningless thing and nullifies agree- 
ments reached in free bargaining. By improper interpre- 
tion, Board replaces in 1952 Agreement matters repealed 
and deleted, and ignores contract’s plain provisions and 
rule that ‘‘Express terms cannot ... be set aside 
... by implied promises’”’. 

Nor is Petitioners’ position affected by the ‘‘integrity 
clause’’. The 1952 Agreement ‘‘must be read as a whole”’ 
and so interpreted as to give meaning to all its provisions. 
This the Board has not done. Since employees’ right to 
strike was contractually sanctioned, UMW’s agreement to 
maintain the contract’s integrity could not include that 
which the parties covenanted was no longer contractual 
duty. Haislip holds unions not liable for unauthorized 
strikes, absent contractual agreement to be responsible. 
By the integrity clause, UMW gave no assurances that it 
could or would force members to work. A union can only 
try to persuade men to work. This was done by District 
representatives, who by good-faith bargaining settled the 
dispute and effectuated a cessation of the stoppage and 
the employees’ return to work. Garmeada negates Board’s 
interpretation of the ‘‘integrity’’ clause by recognizing that 
striking employees were ‘‘pursuing their right to strike’’ 
and that union representatives fulfilled their contractual 
obligations by doing ‘‘all that could have been reasonably 
expected of them’’. 

Cases relied upon by Board to support conclusion 
that 1952 Agreement impliedly created an obligation not 
to strike are inapposite and distinguishable on facts. 


C. The work stoppage was not a violation of 8(b) (3). 
Congress rejected a contractual breach as an unfair 
labor practice. Prior Board decisions profess that 
Board ‘‘is not the proper forum for party seeking to 
remedy an alleged breach of contract or to obtain specific 
enforcement of its terms’’. The Board has refused the 
role ‘‘ policing collective bargaining agreements’’; rejected 
an employer’s refusal to arbitrate, though a contract 
breach, as a refusal to bargain. Board’s General Counsel 




















13 


rejected charges that a union violated Section 8(b)(3) by 
striking in violation of ‘‘no strike’? clauses, because ‘‘this 
did not constitute the unfair labor practice of a refusal 
to bargain’’, | 
Congressional rejection of contractual breaches as |un- 
fair labor practices was without exception. To sustain 
Board’s contention would permit it under guise of ad- 
ministration to put limitations in the Statute not placed 
there by Congress. Colgate-Palmolive Peet Co. v. NLRB, 
338 U.S. 355, 363. Section 8(d) defines good-faith bar- 
gaining. Congress placed no ban on strike actions therein 
except in cases of contract modification or termination not 
herein involved. Congressional failure in Section 8(d)! to 
ban strike action in instant situations, is Significant. ‘‘Er- 
pressio unius est exclusio alterius’’. Applied herein, it 
demonstrates that instant strike action falls outside Section 
8(b)(3) and (d). The instant strike falls within Section 13 
that ‘‘Nothing in this Act, except that specifically pro- 
vided for herein, shall be construed so as to either 
interfere with or impede or diminish in any way the 
right to strike’’. | 
This Court, in Textile Workers Union v. NLRB, 97 App. 
D.C. 35, 227 F.2d 409, rejected the Board’s Personal 
Products case, 108 NLRB 743, upon which Examiner and 
Board relied, saying (p. 410), ‘‘There is not the slightest 
inconsistence between general desire to come to an agree 
ment and use of economic pressure to get the kind of agree- 
ment one wants’’. The Board previously has held that 
“‘mere failure to perform a contractual commitment is not 
necessarily an unlawful refusal to bargain and that seit 
is only where such an omission is motivated by desire to 
delay or prevent bargaining on the matter in question that 
a bad-faith finding may be made’’. Herein there is no 
finding of such motivation; Local was exonerated of bad- 
faith action on the seniority issue; the parties settled 
the seniority issue under the contract’s dispute section. 
It is anomaly for the Board to exonerate employers 
who rejected the collective bargaining processes and 
herein to find Petitioners guilty where Settlement of 
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the dispute before complaint issuance had become fazt 
accompli. 


D. The Board order, complained of, is violative of law 
and evidence and should be rejected. Even if the Court 
concludes that Petitioners violated Section 8(b) (3), Board’s 
order and notice are too broad and beyond Board’s power 
and jurisdiction under Section 10(c) and limitations which 
the federal judiciary has imposed thereon in issuing cease 
and desist orders. 

The order’s direction against Petitioners engaging in 
or giving support to any work stoppage against Boone 
in support of grievances required to be processed under 
the grievance procedures of any agreement to which ‘‘they 
or any of them are parties’’ ignores the law relating to 
separate entities and makes them responsive regardless 
of whether there existed an agency between them. Further, 
the duty to bargain collectively is only upon a labor organ- 
ization ‘‘provided it is the representative of the employee 
subject to the provisions of Section 9(a)’’. The Board’s 
order is offensive to such provisions. Likewise the 1952 
Agreement recognized UMW as the exclusive bargaining 
representative and the Board’s conditioning its order 
‘‘upon Petitioners remaining’’ representative goes be- 
yond, and contrary to, the undisputed evidence. The or- 
der’s requirement that Petitioners desist from ‘‘engaging 
in any like or related conduct’’ violates the rule that a 
Board order ‘‘be limited to the specific practices com- 
plained against’’. This applies also to the Board Notice. 


THE FACTS AND THE BOARD’S FINDINGS 


Boone is engaged in mining and distributing bituminous 
coal near Sharples, West Virginia. Kanawha, a voluntary 
unincorporated association composed of employers operat- 
ing bituminous coal mining facilities in West Virginia, con- 
ducts labor negotiations with District and Local and op- 





6 The parties stipulated (R. 53) that Boone is engaged in commerce within 
the meaning of Sections 2(6) and (7) and is an employer within the meaning 
of Sections 2(2) and 8(b)(3) and (d) of the Act. 
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erates in the Kanawha District.? Boone, a Kanawha 
member, authorized Kanawha to represent it ‘“‘in wage 
negotiations or dealing with the Union’? (R. 17). 
Knawha, in turn, is a member of Southern Coal Producers 
Association (called ‘‘Southern’’) [R. 177], a voluntary un- 
incorporated association composed of employers and em- 
ployer associations owning bituminous coal mines in south- 
ern West Virginia, eastern Kentucky, Virginia and Tennes- 
see (R. 179), which has as one of its purposes the conduct 
of labor negotiations with UMWA and District 17. | 
The 1952 Agreement (R. 1135-1145) was executed by 
UMW and District and by Southern and Kanawha. Local 
Union is not a party signatory thereto. It provides for 
Seniority in part thus (R. 1139) : 
‘*3. Employees who are idle because of a reduction 
in the working force shall be placed in a panel from 


which they shall be returned to employment on the 
basis of seniority. | 


‘‘5. The reemployment of any idle person in a new 
classification is recognized fully, providing such 
person is qualified and is entitled otherwise to 
the position by reason of his seniority. : 





Boone had established an idle panel under such provisions. 

The 1952 Agreement provides (R. 1114) that disputes 
be settled (1) between the aggrieved party and the mine 
management, (2) through mine management and the mine 
committee, (3) through District representatives of UMW 
and a commissioner representative (where employed) of 
the coal company, (4) by a board consisting of four 
members, two to be designated ‘‘by the Mine Workers and 
two by the Operators’’, and (5) reference to an umpire. 
It repealed ‘‘no strike’’ and ‘‘penalty’’ provisions of prior 
agreements (post, pp. 53, 56). Other pertinent provisions of 
the 1952 Agreement, as well as those in previous agree- 


ments, appear in the Argument section.® | 
| 


7**© & O Railroad from Deepwater to St. Albans, with its short line con- 
nections; the New York Central from Peters Creek to Plymouth and its 
short line connections’? (R. 176-177.) 


9 All emphasis of various collective bargaining agreement provisions are 
supplied. 
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Boone’s Practices Had Caused its Employees to Become Dis- 
satisfied and Concerned About the Security of Their Jobs 


Jobs were scarce in the coal industry. Prior to 
January 27, there was general discussion and dis- 
satisfaction among the employees concerning Boone’s 
attitude toward its Negro employees and its refusal to 
employ Negroes. It had been three or four years since 
Boone had last employed a Negro as an employee, although 
Negro applicants had been refused employment (R. 315). 
There was employee discussion that Boone was going to 
rid itself of its Negro employees. It was common talk 
around the mines that Boone’s General Mine Foreman 
Weakley had said that ‘‘if he had six months he would 
have every damn Negro out of the hollow’’ (R. 317). Negro 
employees were concerned about their jobs and the feeling 
was ‘‘that they were showing discrimination between the 
colored and the white.’’ (R. 244). 

On four occasions in January, 1955, Boone employed, 
with mine committee approval, idle-panel members for 
classified work; and after working such re-employed 
persons for a few days, Boone would assign them to other 
work which could have been done by idle-panel persons 
with longer senority; and in each instance, some of the 
idle-panel members were Negroes (R. 322, 324-33). 

The mine committee complained to Boone about such 
practice and told it that the men were confused and dis- 
pleased. As a result of its practice men began to talk 
about the securtity of their jobs (R. 334). 

Boone’s General Manager Greenwald admitted both 
discrimination and seniority violations by stating that 
in mechanizing its mine Boone was interested in 
replacing its older employees with a younger work force, 
that ‘‘a majority of our colored people were getting along 
in years’’ (R. 641), and that ‘‘a younger man will learn 
to operate a piece of machinery much faster than an older 
man; and since the majority of the colored boys were quite 
along in years it was pretty hard to state that they were 
in a position to pick it up like some of the younger boys 
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were’? (R. 641). Boone’s foremen had ‘‘the Southern 
attitude’’ (R. 637), meaning (R. 638) they tried ‘‘to place 
the members of the colored race in a position somewhat 
subservient to them’’, thus giving Negro employees “the 
more menial jobs’’ (R. 639). 

Employees complained about safety violations, whieh 
were brought to the Company’s attention and discussed (R. 
246), ‘‘on the job and in the office occasionally’’. Green- 
wald admits that during the fall of 1954 and January, 
1955, Boone’s guilt of violating the safety code had not 
been corrected (R. 651). On January 24—just three days 
before the men refused to work—the Safety Committee 
notified Boone of a ‘‘very bad top’’ in Section 10. An 
argument ensued between the Committee and Boone’s 
Mitchell who said the places could be worked safely by 
retimbering; the Committee disagreed (R. 247-9, 337-338) : 
and one member of the Committee exclaimed to Mitchell, 
‘Tt is going to fall in. It may fall in now. I am seared 
to even go up there. I ain’t going no farther than this 
ramp if I ean keep from it’’ (R. 338) ; within ‘‘possibly an 
hour or an hour and a half, we had a tremendous fall in 
that section’’”® (R. 111). Mitchell admitted he ‘‘had begs 
wrong’’ (R. 112). 

Despite such uncontradicted evidence, the Examtingr 
found that the evidence ‘‘clearly falls short of establish- 
ing that the Company actually discriminated against its 
Negro employees because of their race’’ (R. 1262), and 
that ‘‘what has just been said with regard to the racial 
discrimination claim applies equally to the safety viola- 
tions claim’’ (R. 1262); and that neither contributed to 
the stoppage (R. 1263). The Examiner found, however, 
that the ‘‘claim of seniority circumvention stands on 
another footing’? (R. 1263). Without discussion, the 
Board affirmed these findings (R. 1323). 


10 Bias estimated the time as forty-five minutes to an hour (R. 250). 
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The Dispute Concerning Employment of an 11-BU Joy Operator 


In the fall of 1954, Boone purchased used 11-BU Joy 
loading machines." Boone and the Mine Committee” 
discussed the employment of operators for the machines 
on five occasions between November, 1954 and January 18, 
1955.% Local’s President Roy Bias was present at two 
meetings.** 

Boone asserted its right to hire qualified operators out- 
side the panel because, as it insisted, the panel contained 
no machine man qualified to operate an 11-BU (R. 159-160). 
Bias and the Committee asserted there were panel members 
qualified as machine operators, and as they had operated 
other Joy machines, they could operate the 11-BU if given 
a trial (R. 253, 259). Boone’s practice had been to up- 
grade its employees ‘‘to a better job or a higher paid job 
provided he was eligible’’ for it (R. 254) and, upon pur- 
chasing new equipment, to afford its working force and 
the idle panel list an opportunity to be trained in the use 
of such new equipment (R. 255). Greenwald had invited 
suggestions on previous occasions when coal prices were 
depressed; and consistent therewith, Bias suggested to 
Boone, without isisting, that it might transfer various 
employees to the 11-BU machine in order to put idle panel 
men back to work (R. 254-255). 





11GC 3 (R. 1164-1167) is a picture of an 11-BU Joy loading machine. 


12 The mine committee was provided for by the 1941 Agreement (GC 2, 
Ex. C-1, R. 1000-1) as follows: ‘‘A committee of three (3) Mine Workers, 
who shall be able to speak and understand the English language, shall be 
elected at each mine by the Mine Workers employed at such mine. Each 
member of the Mine Committee shall be an employee of the mine at which 
he is a committee member, and shall be eligible to serve as a committee 
member only so long as he continues to be an employee of said mine. The 
duties of the Mine Committee shall be confined to the adjustment of disputes 
arising out of this Agreement that the mine management and the Mine 
Worker, or Mine Workers, have failed to adjust. The Mine Committee shall 
have no other authority or exercise any other control, nor in any way inter- 
fere with the operation of the mine; for violation of this clause any or all 
members of the Committee may be removed from the Committee.’’ Carried 
forward by agreement it was part of the 1952 Agreement. 


13 Unless otherwise indicated, references to either November or December 
are to the year 1954, and references to January or February are to 1955. 


14 At the time of the hearing, Bias was a dispatcher in a supervisory 
capacity, % longer a Union member and not covered by the 1952 Agreement 
(BR. 242-3 . 
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An idle-panel member, experienced in handling 12-BU 
and 14-BU machines, suggested by Bias as able to operate 
the 11-BU if given a ‘‘trial’? (R. 165, 253, 449-50), was 
warned by Boone’s Mitchell that the job required a man 
to ‘‘get the coal right now’’ and ‘‘a fellow would be off 
the panel . . . if he couldn’t do the job (R. 453, 115), 
although Mitchell admitted he had operated an 11-BU 
Joy without training after operating other BU machines 
(R. 107-8).*° 

Bias suggested the names of two men on the working 
force as qualified operators of such machines and willing 
to operate them and ‘‘train someone in order that} we 
might be able to get our men back that were in the panel’” 
(R. 258). Information of their willingness was given to 
Boone which rejected the suggestion because it ‘didn’t 
have to split their crews up since they had these men 
already on loading machines’’ in order to train then 
(R. 258). 

The Examiner rejected any claim that Local was acting 
in bad faith in connection with this dispute (R. 1287). | 


Field Representative Short’s Investigation on January 25 


About January 20, Kanawha’s Kennedy telephoned Dis- 
trict’s chief field representative Farley, whose duties con- 
sist of settling grievances between the mine workers and 
various coal operators and Kanawha (R. 454), concerning 
the dispute relative to hiring 11-BU operators (R. 183). 
Farley told Kennedy he would check into the situation. 
He and District’s then Vice President Charles Payne™ 
went to Boone’s mine on Saturday, January 22 (R. 455) 





16 This is consistent with Bias’ testimony that Company representa 
stated that in order to be qualified ‘‘a man would have to be able to = 
the machine and perform the duties of it the same as any operator”’’ and 
that when asked if an employee ‘‘would be given a fair chance to learn 
the operation of it” Boone’s negative reply was ‘‘that they couldn’t = 
a training school’’ (R. 254). 

17 This same type of dispute had arisen in other UMW districts under the 
1952 Agreement. Umpire decisions had sustained the employees’ aia i 
(R. 1204-1210, 1211-1212, 1213-1225, 1226-1238, 1239-1247). 

19 Payne was no longer connected with District 17 either as officer | or 
employee (R. 565) at the time of the hearing. 
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but the men were not available (R. 456). At Farley’s 
direction Howard Short, a District field representative, 
on January 26 went to Sharples and talked first with 
Willie White and later with Roy Bias (R. 538-9). White 
complained about safety violations and that they were 
‘lucky they didn’t get a bunch of men killed’’ (R. 559); 
that the men were ‘‘mad’’ about discrimination against 
the colored and that ‘‘some fellows hiring in and 
coming there at the bath house and they found out 
they hadn’t been—they had men on the panel which could 
do those jobs, so they just got in the car and left and 
didn’t say anything’’ (R. 539). Short quoted White as 
saying, ‘‘The men’s all mad, and I don’t know what 
they are going to do. They are just all over us’’ 
(R. 539). Bias who, according to Short’s account, ‘‘told 
me practically the same thing’’, said ‘‘I am going to 
try to keep the mine in operation if there is any way 
possible, because I don’t want any trouble up there’’ 
(R. 539-40). Short was making his report to Farley on 
the morning of January 27 when Kennedy called to report 
that the ‘‘mine was down’’ (R. 456-7, 561). 


UMWA’s Policy Against Unauthorized Strikes 


On October 24, 1951, UMW issued a directive” against 
unauthorized strikes, declaring them to be in conflict with 
its Constitution and policies. The directive was effective 
during the January-February, 1955, period (R. 391, 567). 


The Work Stoppage on January 27 


Roy Bias reported for work on January 27 at 6:00 a.m. 
and saw ‘‘a man [John Libatore] standing in front of the 
bath house with his light and his clothes on’’. Changing 
his clothes in the bath house and obtaining his light, Bias 
returned to the front of the bath house where Libatore 
was engaged in conversation with several employees. Upon 
Bias’ inquiry as to ‘‘what is the trouble?’’, Libatore stated 
he had been hired as a Joy operator. When Bias told him 
that ‘‘we have men cut off here, and if you do run a Joy it 


20 The directive is found at pp. 1202-3 of the Record. 
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is going to cause trouble among the men”’, Libatore advised 
that ‘‘you don’t have any man that’s cut off that is quali- 
fied to operate a Joy and therefore, that gives me a right 
to operate a Joy’’ (R. 263-264). Mine Foreman Brown 
came out of the bath house and Bias told him, ‘‘there seems 
to be some misunderstanding . . . It looks like there is a 
new man hired here, and we have got men cut off, who 
would like to get back to work’’ (R. 264). Other employees 
were standing around and close enough to hear Bias’ con- 
versation with Brown who told them that Boone had hired 
Libatore to work and ‘‘we intend for him to work’’ and 
that ‘‘the man trips are made up, if you boys want to ride”’ 
(R. 264). Bias went into the bath house and to the employee 
inquiry, ‘‘what are we going to do’’, Bias said ‘‘we are 
going to work’’ (R. 265). None of the other men went to 
the portal hole but instead changed their clothes and drove 
off (R. 265). After a period of time, Bias changed his 
clothes and did not go to work, explaining he could not 
work by himself (R. 265-266). While Bias did not recall 
seeing Mitchell at the bath house on January 27 (R. 266), 
but ‘‘wouldn’t say [Mitchell] was wrong’’, Mitchell claimed 
that Bias told him, ‘‘You hired a new man here and we 
are not going to work as long as that new man is here?’ 
(R. 81). Mitchell related that a short discussion ensued, 
following which ‘‘the men started putting up their lamps 
and going in the bath house to change clothes and went 
home’’ (R. 82). Bias said he told the men ‘‘we should go 
ahead and work’? when one employee told him ‘‘to get 
back in the bath house’’ (R. 273). Employees said they 
‘“would go back to work when they quit hiring these new 
men. They said it might be my job tomorrow”’ (R. 273). | 


Lewis Bennett, Boone’s employee for sixteen years, re 
ported for work on the morning of January 27 and in the 
bath house asked ‘‘What’s wrong?’’, and receiving ah 
‘‘T don’t know’’ answer, Bennett went on the outside and 
made the same inquiry of Bias who, Bennett stated, replied, 
‘‘T don’t know what’s wrong with the boys, but I am 
going to keep the mine in operation if possible’’ (R. 527- 

| 
| 
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528). According to Bennett, at Bias’ request that he re- 
turn into the bath house to see ‘‘if I could get enough of 
them to work’’, he went in and said, ‘‘Boys, let’s go to 
work and let them take this up through some other channel 
and settle it. Let’s just work on, let’s don’t stop the mine, 
let’s try to keep the mine in operation’’ (R. 528). Bennett 
testified that he received the answer, ‘‘Get the hell out of 
here’? and he got out (R. 528). A few minutes later 
Bennett heard someone say to Bias, ‘‘You better get the 
hell down the road or you will be hanging on the corner 
of that damn bath house’’ (R. 529). Bennett related also 
that there had been no discussion of any strike that morn- 
ing (R. 531). 


Mitchell asserted, and Willie White denied”! (R. 375), 
that White (a mine committeeman) was present at the 
same time and advised Mitchell that ‘‘the way to get the 
men to go to work was to run the new man out of the 
hollow’? (R. 81). White changed his clothes in the bath 
house and started toward the door when he met several 
of the men returning from the outside into the bath house. 
One of them cursed and said, ‘‘We are damn tired of the 
way we are being treated’’ (R. 343). According to White, 
all of the men were coming into the bath house and ‘‘I 
didn’t open my mouth to them because they were cursing”’ 
and then changed clothes and left in his car (R. 343). 
White did not talk to any of the men about a work stoppage 
prior thereto nor did the men say anything to him (R. 343- 
344) but he heard a ‘‘big group of fellows’’, which did not 
include Bias, grumbling because Libatore had been hired 
(R. 375). This testimony stands unchallenged. 

On January 27 Boone’s Greenwald apprised Harry G. 
Kennedy, Kanawha’s Executive Secretary, ‘‘that the mine 
was on strike’’ (R. 183). Kennedy complained to Farley 
and quoted Farley as saying that District field repre- 


21 The Board affirmed its Examiner’s rejection of White’s denial that he 
saw or spoke to Mitchell that morning, noting that another witness (Randolph 
Skiles) identified White as being in the group to whom Mitchell spoke 
(R. 1267, 1323). Skiles did not hear any conversation (R. 623), being 150 feet 
away. 
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sentative Short had learned that “‘the men had suggested 
that the Company upgrade their employees and hire from 
the panel only common laborers; that as far as he and 
the Union were concerned they were backing the men 
100 percent’? (R. 184). Farley disagreed with Boone’s 
position concerning the 11-BU operator, testifying 
(R. 459) : 


“*J did learn, .. . that probably the Company was 
trying to put in a new classification, by saying that 
an 11-BU loading operator was of another classifica- 
tion under the contract, and with which we, i, 
disagree.”’ ; 
At the time ‘‘jobs were very scarce’? (R. 459) and Farley 
told Kennedy that he had been informed the idle panel 
list contained the names of men who had been ‘‘eut off’? on 
‘‘practically every classification there was in the mine”? 
(R. si and (R. 458): 


. I was not going to stand still and permit the 
ence to put those kind of conditions upon the 
men in the panel, that the men over there were all 
torn up and at the place where they felt that the 
security of their families was at stake because the 
company was bypassing the panel by misrepresenting 
to the mine committee that they needed certain classifi- 
cations of men and then putting them in there and 
working them a day or so and putting them over onto 
other jobs which practically ges man on the = 
could perform; . . .’’ (See R. 407). 


Kennedy admitted that Farley did not, on tae 97, 
refuse to discuss the matter but, on cross- examination 
asserted that Farley said he refused to ask the men ito 
return to work (R. 199). This is denied by Farley, si 
related that (R. 458): 


‘¢ And in the same time Mr. Kennedy said, ‘Then I 
understand, then, that you are behind that strike over 
there.’ I said, ‘I did not say any such a thing as 
being behind any strike.’ I said, ‘I am behind those 
boys over there to see that they are treated right and 
that they get what the contract provides for them.” i 


i 
' 
i 
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The Board found and concluded that (R. 1324) ‘*. . . in 
its contacts with Boone and the Kanawha, . . . District not 
only failed to disavow the Local’s strike action but, by its 
conduct and declarations to the employer representatives 
indicated its approval and support of that action”’ 


and 


‘“‘This the District did on January 27, 1955, when its 
representative Farley upon being advised of the strike 
by Kanawha’s secretary Kennedy told the latter that 
the District was ‘going to back the men 100 percent,’ 
that the District would not ‘tolerate’ Boone’s action, 
and that he ‘did not care about the contract’ as well 
as by his refusal of Kennedy’s request that he put 
the mine back to work. Nor is there any evidence 
that the District ever indicated to employer repre- 
sentatives a retraction or withdrawal from that posi- 
tion.”” 


Events Between Work Stoppage and February 24 


On February 2 Boone* telegraphed (GC 4, R. 1168) 
Petitioners’ respective presidents thus: 


‘‘Our mine struck January 27 1955 Stop We request 
you order the men to return to work immediately and 
rocess case or cases if any immediately under the 
ettlement of Disputes Clause of our Joint Wage 
Agreement.”’ 


On February 3, UMWA wired Boone’s Greenwald (GC 
5, R. 1169) that 


‘“Your telegram to President Lewis received. District 
President Blizzard handling dispute at your mine. 
Suggest you contact him. 


‘““W. A. Boyle 
Assistant to the President’’. 


Although Boyle’s telegram to Greenwald on February 
3 suggested that he (Greenwald) get in touch with Blizzard, 
there is no showing that he did, or tried to do so, and 





22 Kennedy testified that the telegram was sent at Boone’s instructions. 
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Kanawha’s Kennedy admits that he did not (R. 193-194) 
contact Blizzard. | 
Prior to the exchange of wires, Farley and Payne went 
to Boone’s mine on February 1, talked with Bias, Willie 
White and Henry Harris (mine committeemen) and in- 
sisted that the mines be put back in operation and | the 
disputes be processed (R. 568, 460). Payne told them: the 
action ‘‘was in violation of the policy of the International 
and District organizations’? (R. 568). Payne and Farley 
sought to have Bias call a local union meeting so that they 
‘‘could talk to the men and try to get them to return to 
work’’ (R. 274, 349, 460, 569). White explained that there 
was ‘‘a lot of hard feeling’’ and the men were ‘‘hot”’ over 
Boone’s application of seniority and the belief that Boone 
was ‘‘going to get rid of the colored people’’ (R. 569). | 
Concerning calling a Local meeting, Bias declared (R. 
460): ‘‘If I would go up that hollow they would hang me.” 
Bias explained that there were no meetings called since 
the men ‘‘were mad and upset”’ and he “‘felt that it would 
be the wrong thing to do because you couldn’t control 
them’? (R. 272). Willie White described the situation 
thus (R. 349): | 


‘‘T am even practically just about scared to even 
talk to any of these fellows. Every time you say 
something to one of them he’s got a curse word he 
wants to put on’’, i 
and that they were afraid to call a meeting since there was 
‘‘no news for them’’ (R. 351) 


Following instructions given him by Farley to see if he 
could get the mine in operation or get a meeting so he 
could talk to the men, Howard Short on February 2 went 
to Boone’s mine where he found a ‘bunch of fellows 
sitting around on the railroad track’? (R. 540). Short 
related the following conversation (R. 540-541) : | 


‘“‘The first thing they said to me, ‘What are you 
doing over here?’ I said, ‘This mine is down over 
here, isn’t it?? ‘Who sent ‘for you?’ They said, Eis 
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the Company send for you?’ I said ‘No,’ I said, ‘I 
am over here trying to get this mine back to work and 
trying to get a meeting with you fellows, or get the 
thing settled, find out what the trouble is and get this 
mine put back in operation.’ So they said, ‘We didn’t 
send for you.’ ”’ 


Short located Bias, to whom he told (R. 541): 


‘c. , . how necessary it was to put the mine back in 
operation and handle the grievance according to the 
contract, or try to get a meeting with the men so as 
to get Mr. Farley and Mr. Payne or somebody to come 
over and try to talk to them, try to get them pacified 
and see what the trouble was.”’ 


Bias said he would do everything he could (R. 541). 

Short visited Boone’s mine again on February 4 and 6. 
The men were ‘‘mad at the Company’’ and ‘‘sore’’ about 
Boone’s firing White and Smith (R. 542-3). On February 
4 Bias told Short he had been unsuccessful in getting the 
men to work (R. 542-3). 

Farley and Payne made another trip on February 7 
and insisted again with Bias and the Committee that a 
Local Union meeting be arranged ‘‘so we could talk to’’ 
the membership and that whatever grievances there were 
should be processed under the contract (R. 573). The 
response was that the men were ‘‘mad’’ and would attend 
no meeting and they were ‘‘afraid they might have trouble”’ 
(R. 573). As Payne testified (R. 461-462) the committee 
and Bias advised that employees ‘‘wouldn’t listen to any- 
body’’ and ‘‘accused them of selling out to Boone.”’ 


In another effort by Farley and Payne on February 10 
Bias stated (R. 465): 


‘‘Now, those fellows have said they would hang me 
if I come up in that hollow; that they was not going 
to have any meeting’’; 


and upon Farley’s insistence that a meeting be held ‘‘to 
get this mine back in operation’’ (R. 465), Bias answered, 
as Farley stated (R. 465-466) : 
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. the men was just so angry that they wouldn’t 
listen to him nor no one else, and would not permit 
him to call a meeting.’’ i 


Blizzard related that upon receipt of Boone’s telegram 
of February 2 he directed Farley ‘‘to move in immediately 
and try to get the men back to work so their grievance 
could be settled in line with our joint wage agreement’ 
(R. 385), and that UMWA’s Boyle called him concerning 
the situation and that he had ‘‘discussed it with Mr. Farley, 
and was going over to persuade the men back to work’? 
(R. 419-420). Subsequently Farley advised him he was 
‘‘working’’ on the situation (R. 386). Blizzard was away 
from his office for some days. On February 10, returning 
from Kentucky, he had to drive past Boone’s mine and 
stopped there to see if the men had returned to work. 
Informed that they had not (R. 386), Blizzard found 
Willie White and fifteen or twenty other employees and 
‘‘told them we should try to get that mine in operation 
and straightened out’’ (R. 387)—a fact ignored by the 
Examiner in relating the events (R. 1269)—and persuaded 
the mine committee to go with him to talk with Boone (R. 
354, 387). There is Company agreement that this meeting 
originated with Blizzard and the mine committee (R. 125). 
Also ignored by the Examiner (R. 1269) was the testimony 
that at this meeting discussion was had ‘‘about discrimi- 
nation, and about the man on the J oy machine... about a 
man being discharged, and numerous other things”? (B 
387). 

At Farley’s request (R. 467), Boone and the mine com- 
mittee met again February 11 (R. 125, 389)* and on 
February 15, 17, 18 and 19 (R. 127). On February 14, 
Payne and Bert Castle (a District 17 field representative) 
were at the mine (R. 128, 575) to arrange a meeting with 


24 24 While the Examiner’s Report recites that ‘‘At this meeting the Ginapelsg 
demanded that the mine committee first put the mine back in operation’’ 
(R. 1267), the record (R. 93) shows the word ‘‘demanded’’ to be a gross 
exaggeration of the witness’ testimony. Mitchell related that ‘‘previous to 
that J think I asked them to put the mine back in operation’’ (R. 93-94) 
[Emphasis supplied]. 
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the men. Talking to Bias, White and Harris, it was pro- 
posed that there be a meeting with Boone, and Payne and 
Farley went with the committee but Boone refused to meet 
with them at that time because ‘‘ Kennedy’s office was not 
represented’’ (R. 128, 575).* 

Meanwhile Short continued his efforts to have the men 
return to work. On February 16 Bias advised him that 
‘<Those fellows would run me out of the hollow if I attempt 
to go up there’’ (R. 546). Short talked with other em- 
ployees about returning to work and having a meeting and 
their response was, as told by Short, ‘‘we are not hungry 
yet, and you are just wasting your time running over here”’ 
(R. 546). When Short again went to the mine on February 
19 he learned that the Company and the committee and 
Bias were having a meeting, after which Short was 
informed that ‘‘they were just sure that everything was 
going to be settled and that they had another meeting 
called for Sunday, the next day’’ (R. 549). Bias advised 
Short it was unnecessary for him to return on Sunday be- 
cause he thought ‘‘everything will be settled. We will be 
able to get the mine back to work’’ (R. 549); but on Sun- 
day when Short called him, Bias stated that ‘‘it is just 
about like it was’’ (R. 549). Short testified further that 
his visits to the mine were ‘‘to try to get the mine back in 
operation, try to get the men to see my way of it, that 
they would put the mine back in operation, if they 
had any grievances they would take them up according to 
the machinery under the contract’’ (R. 557-558) ; that he 
discussed the directive (R. 1202-1203) and that probably 
‘‘the National Union would revoke their charter’’ if the 
men did not return to work (R. 552). As Short related, ‘‘I 
had no authority to do it’’ (R. 553). Neither UMW nor 
District paid any strike benefits or gave any financial 
assistance to any of Boone’s employees (R. 562-563). 

A visit at the mine by Farley on February 22 was de- 
scribed by Farley thus (R. 467): 





25 Farley was not at work during this period because of his father’s 
death on February 12 (R. 473-474). 














. apparently that everybody was bewildered | oa 
in a condition that nobody could talk to them, and the 
men that you met in the camp they didn’t seem to be 
friendly or want to talk to you about anything .. :”’ 


In talking with Bias and White, Farley ‘‘insisted hes get 
busy and get a meeting, that we had to get that mine back 
in operation and process their case’’ (R. 468). ! 
Farley Arranges the February 24 Meeting: Settlement is 
Effected: and the Employees Return to Work : 
On February 23, Farley called Kanawha and “asked for 
a meeting... to see if we couldn’t get that thing straight- 
ened out’’ (R. 468). The Company fixed the meeting time 
at 1:00 o’clock p.m. on February 24 (R. 469). Present 
there were Boone and Kanawha representatives, District’s 
Payne and Farley, and Mine Committeemen White, Harris, 
and Dawson, and Bias. 
Discussions included ‘‘discrimination against the colored 
. the hiring of the men for jobs and putting them in there 
and working them for a day or two and then putting them 
on other jobs’’ (R. 469-470), hiring of the 11-BU operators, 
and Foreman Weakley’s declaration of his intention to rid 
the Company of Negro employees (R. 470). Farley 
charged (R. 470) that Boone had created such a situation 
among the men ‘‘until we can’t handle it”? (R. 470). 
Greenwald admitted that Boone’s past practice had been 
to train its employees in handling new mechanical equip- 
ment (R. 472, 580). Witnesses attributed to Greenwald 
the statements that he intended that men be trained but 
his program had not been carried out (R. 284) andj he 
blamed himself ‘‘as much... as anybody else’’ (R. 357-8) 
because he had sat ‘“‘with his feet up on the desk thinking 
it was being carried out”’ (R. 284). 
Farley suggested, and Boone agreed, that Boone hire 
the two 11-BU operators who would then train men on 
the work force (R. 284, 357, 472, 581). 
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When Kennedy moved that the mine go back to work 
as it quit, in the morning (R. 583),” a committeeman 
objected ‘‘because we have got to have a meeting of those 
men’”’ (R. 583). Payne suggested the necessity of doing 
‘‘some missionary work’’ among the men and that he 


wanted the committee and local union officers ‘‘to prepare, 


those men before they have the meeting, so they will 
accept the settlements and go back to work’’ (R. 583). 
Boone agreed that the men report on February 28. 

Following the February 24 meeting, Payne told the local 
union officers ‘‘to circulate around through the town and 
talk to those men ... and to tell them the questions had 
been ironed out, they had an understanding, and prepare 
those men that when they did get into a meeting they 
would vote to return to work’’ (R. 584-585). Payne and 
Farley learned the next day that there was ‘‘some oppo- 
sition’’ but Bias thought he would be able to handle the 
situation and did not think it necessary for them to attend 
the meeting (R. 473, 585). 

On February 25 or 26 (R. 286), when Willie White re- 
ported the agreement reached, a vote was taken to accept 
or reject the mine committee’s report. The employees 
voted, by a ‘‘close’’ vote (R. 287) to accept the report 
‘‘and go back to work, providing this training program 
such as the mine committee reported, would be carried out’’ 
(R. 287). On February 28, the men returned to work. 

Libatore, the 11-BU Joy operator whose hiring had pre- 
cipitated the work stoppage, was injured on his first work 
day and during his absence other employees on the work- 
ing force operated the 11-BU machine (R. 120-121). 





27 Kennedy testified his motion was that the ‘‘mine return to work just 
the way it came out on January 27th’’ (R. 187). 
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ARGUMENT 


A. PETITIONERS ARE NOT RESPONSIBLE FOR THE WORK 
STOPPAGE. THE BOARD’S CONTRARY FINDINGS AND 
CONCLUSIONS OF PETITIONERS’ ACCOUNTABILITY FOR 
THE STOPPAGE ARE UNWARRANTED, ARE NOT SUPPORTED 
BY, BUT ARE CONTRARY TO, THE PREPONDERANCE Or 
THE EVIDENCE AND THE SUBSTANTIAL EVIDENCE, ON 
THE RECORD CONSIDERED AS A WHOLE, AND ARE i 
TRARY TO LAW. 


1. The January 27 Work Stoppage Was a “Wildcat” Strike for 
Which Neither of Petitioners May be Held Responsible 
and May Not Serve as a Basis for Holding Petitioners. or 
Either of Them, Guilty of the Unfair Labor Practices 
Charged in the Complaint. 


a. Boone Was Responsible for the Work Stoppage. : 

In appraising the Board’s findings and conclusions) of 
Petitioners’ responsibility for the work stoppage (R. 1323), 
it is essential to recall what had occurred at the Boone 
mine prior to January 27. This background, Petitioners 
submit, shows that the responsibility therefor is attrib- 
utable to Boone, and not to Petitioners. 


There has already been detailed (ante Pp. 16-17) Boone? S 
pattern of evading the seniority provisions of the 1952 
Agreement. This evidence was credited by Examiner 
and Board (R. 1263-4, 1323). Not only was this practice 
in contravention of the seniority provisions, requiring 
Boone to reemploy idle panel members on the basis ‘of 
seniority,” as well as Boone’s covenant to maintain the 
integrity of the Agreement, but this obvious subterfuge 'to 
evade the seniority requirements and the practice of down- 
grading the employees caused the employees to become 
concerned about the security of their jobs (R. 334). Com- 
plaint was made to Boone about its practices (R. 332). 

Likewise an account has been given herein concerning 
the employees’ discussion and dissatisfaction concerning 
Boone’s attitude toward its Negro employees, its rejection 





29 Paragraph 3 of the Seniority provisions provided that (R. 1139): 


‘«Employees who are idle because of a reduction in the working force 
shall be placed in a panel from which they shall be returned to een- 
ployment on the basis of seniority.’’ 
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of Negro applicants for jobs and employees’ discussion that 
Boone was going to rid itself of its Negro employees 
(ante pp. 16-17). 

Another concern of Boone’s employees related to safety 
violations. During the fall of 1954 and January, 1955, 
Boone was guilty of violations of the federal safety code 
which had not been corrected (R. 651). Safety violations 
had been discussed with Boone on the job and in the office 
(R. 246). This testimony the Examiner and the Board 
ignored. The difficulty encountered by the mine committee 
concerning the unsafe condition of a ‘‘bad top’’ in the mine 
has been related (p. 17). Within minutes after the 
argument there was ‘‘a tremendous fall in that section”’ 
(R. 111). Certainly the difficulties incident to this situa- 
tion only added to an already confused and inflamed feeling 
on the part of Boone’s employees as to what Boone was 
trying to do to its men. 

These accounts depict the climactic situation of dissatis- 
faction, confusion and frustration of Boone’s employees 
when they reported for work on January 27. This feeling 
could not be assuaged by finding that Boone had employed 
a new man to operate the 11-BU Joy machine without 
consulting the mine committee and in violation of the 
seniority provisions, as well as the agreement to main- 
tain the integrity of the contract. Here was another inci- 
dent to augment their belief and feeling that jobs which 
they had held for a long time had no security despite 
the seniority provisions. A crisis was reached; it cul- 
minated in the employees’ refusal to work: a ‘‘wild- 
eat’’ strike. 

Petitioners urge that Boone comes before the Court 
with unclean hands, itself guilty of improper conduct, as 
well as breaching the 1952 Agreement, claiming that Peti- 
tioners are guilty of violations of the Act and basing 
its claim upon a situation induced and created by Boone 
itself. Clearly, it would not effectuate the Act’s purposes 
to permit a guilty party to profit by its own wrong- 
doing. Franks Bros. Co. v. NLRB, 321 U.S. 702, 704. 
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| 
For this reason alone it is both appropriate and re- 

quired that the complaint in its entirety be dismissed. 
The Examiner found, and the Board affirmed (R. 1323), 
that the evidence ‘‘clearly falls short of establishing that 
the Company actually discriminated against its Negro, em- 
ployees because of their race’’ (R. 1262) and that ‘‘What 
has just been said with regard to the racial discrimination 
claim applied equally to the safety violations claim.” | (R. 
1262), thereby rejecting Petitioners’ claim that these 
matters, over which the employees felt aggrieved, contrib- 
uted to the work stoppage (R. 1262). Such rejection is 
unwarranted, is contrary to, and not supported by the pre- 
ponderence of the evidence and the substantial evidence on 
the record as a whole. Furthermore, although Petitioners 
asserted that Boone was responsible for the work stoppage 
because of the foregoing matters, both Examiner and | the 
Board failed to make any finding concerning such responsi- 
bility. Such matters had a direct bearing upon the deter- 
mination of the individual coal miners on January 27 
and thereafter not to work until such time as there 
could be a solution of their dissatisfaction and griev- 
ances. There should have been an assessment of these 
matters by the Board in appraising Petitioners’ responsi- 
bility for the stoppage. Complete avoidance of these 
factors in the assessment of responsibility is another in- 
firmity in the Board’s finding and conclusion that Peti- 

tioners were accountable for the stoppage. | 


b. Local Did Not Call, Cause, Adopt or Encourage the Work Stoppage. 
Local Is Not Legally Responsible for the Stoppage. 


There is affirmative proof that Local did not author- 
ize or direct the work stoppage (R. 270-271), and there is 
no contrary evidence. That the work stoppage was not 
Local inspired is made certain by the further fact that 
there is no evidence that any of Boone’s employees or 
any District or UMW representative had any knowledge 
that the 11-BU operator had been hired until the employees 
arrived at the mine on January 27. Though the Board 
declared the strike was ‘‘informally commenced’, | it 


34 


found it ‘‘had the Local’s approval and support as 
evidenced by the simultaneous cessation of work by the 
entire Local membership, including all its officials, their con- 
certed abstention from work and their simultaneous re- 
sumption of work’’ (R. 1323-1324). 

In thus holding Local responsible, the Board has 
ignored Local’s status as a juristic entity; and despite 
total lack of any evidentiary support that Local took 
any action in authorizing or ratifying the work stop- 
page, the Board attributes to Local legal accountability 
for its membership’s refusal to work—a theory negated 
by federal law. 

More than thirty years ago the Supreme Court recog- 
nized the suability of a union as an ‘‘artificial person’’,** 
and ever since the federal judiciary has regarded labor 
unions as entities wholly distinct from union membership. 
This Court, in at least two cases, has regarded a labor 
union as a ‘‘fictional entity’’,** while the Supreme Court, in 
United States v. White,* distinguished between union mem- 
bership and the union as an entity.* The Board itself has 
professed that Section 8(b) ‘‘is not directed toward . 
conducted by ... employees in their wdividual capacity”’. 
Perry Norvell Co., 80 NLRB 225, 245. 

The Examiner imputed responsibility to Local (R. 1271- 
2), in part, by crediting Mitchell’s statement (R. 1271) that 
on January 27 Bias stated that ‘‘You hired a new man here 
and we are not going to work as long as that new man is 
here’’ (R. 81) and Willie White’s alleged remark that 
‘‘they wasn’t going to work so long as the new man was 
up at the hollow’’ (R. 81). Both Bias and White denied 

31UMWA v. Coronado Coal Company, 259 U.S. 344, 387, 391; Coronado 
Coal Company v. UMW A, 268 U.S. 295, 304-5. 


32 Operatwe Plasterers’, etc. Association v. Case, 68 App. D.C. 43, 50-52, 
93 F. (2) 56, 64-65; Busby v. Electric Utilities Employees’ Union, 79 App. 
D.C. 336, 147 F. (2) 865. 


33 322 U.S. 694. 


34 Dean v. International Longshoremen’s Ass’n., D.C., W.D. La. 17 F. 
Supp. 748, 750, wherein it is said ‘‘. . . these international labor unions are 
entities, separate and distinct from the members who compose them and from 
the local organizations’’; and National Maritime Union v. Herzog, D.C., 78 
F. Supp. 146, 154. 
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having seen or talked with Mitchell on the occasion (R, 266, 
343). But if such statements were made, this does not 
prove that they called or caused the men to strike or not 
to return to work. The undisputed and substantial’ evi- 
dence requires a finding that the determination not to work 
was that of the employees of their own volition, and' that 
neither Bias nor White was responsible for the work stop- 
page or continuance thereof. No witness contradicts Bias’ 
statement that he told the men, ‘‘we are going to work”’ 
(R. 265), or Lewis Bennett’s crediting Bias with the state- 
ment that he was going to keep the mine in operation if 
possible (R. 528) and that Bias requested that he (Bennett) 
return into the bath house to see ‘‘if I could get enough of 
them to work’’, or the testimony of the men’s angry attitude 
(R. 273, 343, 528-9) which is detailed herein (pye-3d.| In 
Studebaker Corporation, 110 NLRB 1307, 35 LRRM 1232, 
union stewards ‘‘either participated personally in the work 
stoppages or acted as spokesmen for the men who were re- 
fusing to work’? (110 NLRB 1317) but Board ‘‘. . . held 
that the Union did not ... cause ... the work stoppages”. 
Nor do the cases cited by the Board (R. 1324, fn. 2) sup- 
port it. Unlike this case, in Roane-Anderson Company, 82 
NLRB 696, there was ‘‘transmission through union off- 
cials’’ of information regarded as ‘‘carrying the import 
of a strike call or order’’ (p. 711); a protesting employee 
‘was directed by his steward in no uncertain terms to 
‘yo home and wait until this is settled’ ’’; a union steward 
advised a Company official that he on awaiting word 
from union officials ...on whether ... the trouble men were 
to go back to work??; and trouble men themselves ‘“‘left no 
. doubt that they were’’ following union instructions 
(p. 711). So, too, in Los Angeles Bldg. and Construction 
Trades Council, 105 NLRB 868, a union steward told sev- 
eral members that the men were all leaving the job at noon 
(p. 873). | 
In International Ladies’ Garment Workers’ Union v. 
NLRB., 99 App. D.C. 64, 70, 237 F. 2d 545, 551, this Court 
recognized that the Act’s legislative history makes plain 
that ‘‘imputation of the acts of one person to another”? is 


i 
1 


36 


forbidden ‘‘except when the one is acting as agent for 
the other’’. Local’s by-laws (R. 1189-1201) do not author- 
ize its president or the mine committee to take any strike 
action. There is no evidentiary basis that the Local gave 
- any authorization with reference thereto. Bias testified he 
had no authority from Local to strike (R. 268) or to con- 
tinue it (R. 271). Hence, no responsibility may be imputed 
to Local for any statement or conduct by mine committee 
members or by Bias, who as Local president, was also ex 
officio a committee member (R. 1196). 

Nor is the statement attributed to Smith at a separate 
mine portal that he was there ‘‘to get these men out of the 
mine’’ sufficient to impose responsibility on Local. Smith 
was a mere Local member at the time and not an officer or 
a person with authority to act on Local’s behalf; and, as 
the Board observed in Perry Norvell Company, supra, 
Section 8(b) ‘‘. .. is not directed toward such conduct by 
persons or employees in their individual capacity’’. 

To attach responsibility for the stoppage to Local, the 
Examiner rejected (R. 1271) Local officials’ assertions 
that they played no part in continuing the stoppage. Such 
rejection necessarily carries with it a finding that Local 
officials did so. The burden of proof is upon Board to 
establish by substantial evidence the commission of unfair 
labor practices. NLRB v. Gottlieb & Co., 7 Cir., 208 F. 2d 
682, 684. Such rejection finds no factual basis. Not one 
word of evidence shows that Local officials instigated or 
gave encouragement to continuance of the stoppage. The 
Board has wittingly closed its eyes and ignored the 
affirmative proof that Boone’s employees had no knowl- 
edge that the 11-BU operator had been employed until 
the miners arrived at the mine on the morning of 
January 27, as well as the evidence which abundantly 
shows (as detailed herein, ante, pp. 20-30), the angry atti- 
tude of the employees toward Boone. 

In rejecting the undisputed testimony, the Board, 
like its Examiner, employed suspicion as a substitute 
for proof, contrary to judicial negation of the Board’s 
‘raising suspicion to the status of fact or of basing 








37 


inferences upon mere speculation.’”? NLRB v. Sun Ship- 
building & D. D. Co., 3 Cir., 135 F. 2d 15, 31; Hazel- 
Atlas Glass Co. v. NLRB, 4 Cir., 127 F. 2d 109; NLRB 
v. Goodyear Tire & Rubber Co., 5 Cir., 129 F. 2d 661, 
664. 
The Board also found and concluded (R. 1324) that 
UMW had ‘‘delegated certain of its bargaining functions to 
the Local’’, had thereby constituted ‘‘Local its agent to 
deal with Boone with regard to those aspects of the bar- 
gaining relationship”’ such as ‘‘handling of grievances and 
seniority questions’’, that the ‘‘strike which was conducted 
in connection therewith was related to, and within the scope 
of its general authority’? and that since the strike was 
irreconcilable with the Act’s requirements for good 
faith bargaining, Local ‘‘must be held responsible for 
this trespass of its bargaining obligation sie ae 
within the area of its delegated agency’’. 
Since Section 8(b)(3)’s interdictions are directed oe 
ward conduct of a ‘‘labor union or its agents’’ and, with 
UMW the bargaining representative, Local may be held 
responsible only if it is a UMW agent, it becomes perti- 
nent to ascertain if the record sustains an agency rela- 
tionship between UMW and Local and, if so, whether the 
Board erred in its holding that the strike ‘‘was related 
to, and within the scope of its general authority’’. 
Just as the Coronado cases rejected the doctrine that 
mere union affiliation sufficed to impute responsibility 
to a union for membership conduct, they likewise made it 
clear that each of Local,* District and UMW is a separate 
legal entity and that mere affiliable relationship between 
them does not suffice to establish an agency relationship 
and that the test of a union’s responsibility ‘‘is a mere 
question of actual agency’’ (259 U. S. 395). | 





35 Local is shown to be autonomous under its charter. It is empowered to, 
and did, enact its own by-laws, limited only to the extent that they must not 
conflict with UMW ’s Constitution, in accordance with the charter granted by 
UMW which does not authorize the Local to engage in a strike (R. 522-3, 
525). It selects all of its officers and agents, over whom neither senlaned mor 
UMW has contro} 
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In defining the Act’s term ‘‘agent’’,** its legislative his- 
tory points to Congressional intent to adopt the common law 
rules of agency.*?7 Garment Workers Union (99 App. D.C. 

70, 237 F. 2d 551). 

he Board’s initial fallacy is in its contention that UMW 
had delegated bargaining functions to Local so as to create 
an agency status. This UMW had not done. The 1952 
Agreement’s grievances procedures (R. 1114-5) neither 
authorized, assigned nor required Local to perform any 
functions thereunder, and there is no evidence that UMW 
authorized Local to act for it so as to create an agency 
relationship. Local was not a contract signatory and had 
no obligations thereunder, and one not a party to a contract 
' eannot violate it. Hamilton Foundry, etc. Co. v. Int. M. & F. 
| Workers Union, 6 Cir., 193 F. 2d 209, 215; Square D. 
— Company v. United Electrical Radio and Machine Workers 
of America (D.C., E.D., Mich.), 123 F. Supp. 776. 

Nor is the mine committee an agent of either Local or 
UMW. The Board overlooks the ‘‘controlling concept . . . 
that a labor union is the agent of its members’’.** UMW’s 
signatory status under the Agreement is, as the instrument 
recites (R. 1135), ‘‘on behalf of each member thereof”’. 
Board overlooks that a collective bargaining agreement 
governs the terms of relationship between, and correlative 
_ rights of, employer, employee and union ;* and in providing 
the several steps constituting the grievance machinery no 
obligations were imposed upon or assumed by Local or 
UMW. Instead, grievances were to be processed by the mine 
committee, a creature of the Agreement (ante, p. 18, fn. 12) 
"36 USCA, Title 29, Section 152(13) reads: 


“‘In determining whether any person is acting as an ‘agent’ of another 
person so as to make such other person responsible for his acts, the 
question of whether the specific acts performed were actually authorized 
or subsequently ratified shall not be controlling.’’ 


87 App. pp. 74-76. 


38 Louisville Railroad Company v. Louisville Area Transportation Workers 
Union, 312 Ky. 657, 228 S.W. 2d 652, 654. 


39 J. I. Case Company v. NLEB, 321 U.S. 332, 336; Association of Westing- 
house Salaried Employees v. Westinghouse Electric Corporation, 348 U.S. 437, 
459-60. 
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which designated the membership number and delineated 
that selection of membership should be by Boone’s mine 
workers. Committee membership was so selected (R. 292). 
Its members are not Local officials (R. 349). Thus, under 
the contract, the Committee, in the performance of its au- 
thorized duties, represented the members who elected them 
and who were the principals of the committee, for whose 
conduct neither of the Petitioners may be held liable. 
Nor did the contractual provisions in respect to grievance 
procedures create joint obligations so as to impose upon 
UMW an obligation in connection therewith. Boeing 
Airplane Co. v. Aeronautical etc, Assn., 91 F. Sapp. 596 
(U.S.D.C., Wash., aff’d 9 Cir., 188 F. 2d 256, cert. den. 
342 U.S. 821). 

But even if it be concluded that UMW had deleokted 
duties to Local, it still follows that the Board erred in 
holding that the strike was ‘‘related to, and within |the 
scope of its general authority’’, since (1) it had no authority 
to adopt, on UMW’s behalf, the ‘‘wildeat’’ strike and (2) 
the Agreement specifically provided the scope of the Com- 
mittee’s authority. 

There is a total absence of evidence that UMW authored 
Local or the Mine Committee to adopt, on its behalf, \the 
‘‘wildeat’’ strike. To the contrary, the undisputed evidence 
is that UMW’s policy was opposed to unauthorized strikes. 

UMW’s Constitution (R. 886-990) divides it into districts 
and sub-districts, which in turn are composed of loc 
that alone have the right to admit to membership. 
supreme authority of the International Organization re- 
sides primarily in the International Convention but during 
its Tecess, the International Executive Board is the gov- 
erning body in all judicial and executive matters (R. 
891-2) .*° 

Article XVI, UMW Constitution, provides that no diet riot 
shall be permitted to engage in a strike involving all or 








40 As stated by counsel for Petitioners at the hearing, the Constitution is 
set up by a convention of delegates representing all the members who deride 
ay the constitution shall contain and ‘‘the different organizations in it | . 


. power comes from the convention, and it doesn’t come down”? 
@ 619). 
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a major portion of its members, ‘‘without the sanction of 
an International Convention or the International Execn- 
tive Board’’. Section 2 of Article XVI authorizes districts 
to order ‘‘local strikes within their respective Districts on 
their own responsibility, but where local strikes are to be 
financed by the International Union, they must be sanc- 
tioned by the International Executive Board’’. The Con- 
stitution does not authorize local unions to call a strike. 
In Coronado, 259 U. S. 344, 395, the Supreme Court made 
clear that just because an affiliate ‘‘was doing the work 
of the International’’ did not make the affiliate ‘‘an agent’’. 

Of constitutional provisions identical with those in the 
instant case in relation to strike action, the Court held 
(259 U. S. 393): 


“<The strike was a local strike... By Art. XVI of 
the International constitution ..., [UMW] could not 
thus engage in a strike if it involved all or a major part 
of its district members without sanction of the Inter- 
national Board. There is nothing to show that the 
International Board ever authorized it, took any part 
in preparation for it or in its maintenance. Nor did 
they or their organization ratify it by paying any of 
the expenses. It came exactly within the definition 
of a local strike in the constitutions of both the Na- 
tional and the District organizations.’’ 


Reaffirmance of that test of union responsibility came in 
the second Coronado case (268 U. S. 295, 304) wherein the 
Court said: 


‘|. but certainly it must be clearly shown in order 
to impose such a liability on an association of 450,000 
men that what was done by their agents in accordance 
with their fundamental agreement of association.’’ 
(Emphasis supplied). 


It is well-recognized that a principal is competent to 
limit an agent’s authority.“ That the Charging Parties 
knew that the mine committee, in the case at bar, was with- 
out authority in relation to any strike action is manifested 


412 Am. Jur., Agency, Sec. 99. 
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by the instrument itself. The signatories thereto (including 
Charging Parties) specified its authority by providing that 
the mine committee’s duties ‘‘be confined to the adjustment 
of disputes arising out of this Agreement that the mine 
management and the Mine Worker, or Mine Workers, have 
failed to adjust’? (R. 1000-1). To make certain that) its 
authority was to be so circumscribed, the signatories placed 
in the Agreement clear language that (R. 1000-1) ‘‘the 
Mine Committee shall have no other authority or exercise 
any other control, nor in any way interfere with the opera- 
tion of the mine.’’ The Board’s holding that the strike 
was ‘‘within the scope of’’ Local’s general authority is in 
direct conflict with the clear and unequivocal language of 
the 1952 Agreement. | 
In Garmeada Coal Company v. International Union of 
Umted Mine Workers of America, et al, D.C., E.D., Ky., 
122 F. Supp. 512, 518, the district court, with the ’Sixth 
Cireuit’s approbation (230 F. 2d 945), declared that a local 
union, in calling a strike by its president, did not act and 
was not authorized to act as an agent for either the Inter- 
national Union or for one of its constituent districts and 
had no authority to call the strike or participate therein. 


| 
c. District 17 Is Not Legally Responsible for the Work Stoppage. 


Contrary to applicable law and the substantial evidence 
on the record as a whole, the Board found and concluded 
that District ‘‘must be held accountable”’ since UMW as- 
signed to it certain bargaining functions, one of which 
was to aid in the negotiation and settlement of local dis- 
putes; that therein it was required to engage in good faith 
bargaining in dealings with Boone; that it ‘‘not only failed 
to disavow the Local’s strike action but, by its conduct and 
declarations to the employer representatives indicated its 
approval and support of that action’’; and that by utilizing 
such action to force Boone’s hand ‘‘ District must be deemed 
to have adopted and ratified the strike for its own bargain- 
ing purposes’’ in violation of the good faith bargaining 
standards required by the Act (R. 1324-5). 


: 
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District was not a UMW agent 


Here the initial error is Board’s assertion that District 
‘twas assigned certain bargaining functions’? by UMW to 
aid in the negotiation and settlement of local disputes (R. 
1324). Discussion (ante, p. 34 set seq.) of principles showing 
that Local is an entity distinct from the other Petitioners 
is equally applicable to show that District’s affiliable re- 
lationship to UMW does not create an agency relationship. 
While, under the 1952 Agreement, District had a duty or 
function under the grievance machinery when the third 
step was reached, in the execution of such duty, District 
represented the employees; but it was not a UMW agent, 
since the disputes section did not specify any duty to be 
performed by UMW in connection with District’s con- 
tractual assignment of duty; and, as discussed (amte, pp. 
38-9), the grievance procedure provisions did not create 
joint obligations so as to impose any duty on UMW out of 
which it could be urged that an agency relationship could 
arise. Boeing Airplane Co. v. Aeronautical, etc. Ass’n., 
supra. Furthermore, District field representatives, includ- 
ing Farley, were District appointees (R. 447). 


District did not adopt or ratify the strike. 


The Board erred also in relying upon Kennedy’s version 
of the Kennedy-Farley incident on January 27, as well as 
in its finding and conclusion that District ‘‘by its conduct 
and declarations to the employer representatives indicated 
its approval and support of’’ the strike action (R. 1324; 
also R. 1324, fn. 3). 

The Board, as its Examiner, in crediting Kennedy’s 
statement, pulls out of context only that portion of the 
evidence which it deems will support its finding and con- 
' elusion but ignores other vital and uncontradicted eviden- 
tiary matter. The full evidence establishes that Farley 
disagreed with the Company’s position concerning the 
11-BU operator (R. 459) and its practices in violation of the 


- 
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seniority provisions (R. 457-459) * but to Kennedy’s asser- 
tion that Farley said he refused to ask the men to netiire 
to work, Farley related that (R. 458) : 

‘‘And in the same time Mr. Kennedy said, ‘Then I 
understand, then, that you are behind that strike over 
there.’ I said, ‘I did not say any such a thing as being 
behind any strike.’ I said, ‘I am behind those boys 
over there to see that they are treated right and that 
they get what the contract provides for them.’ ”” sal 
phasis supplied). 


Kennedy, as a rebuttal witness, did not deny Farley’s wide: 
ment. Certainly, Farley’s denial that he told Kennedy’ he 
was ‘‘behind that strike’’ is a disavowal of District’s re- 
sponsibility for the strike action and a denial that Farley 
refused to put the mine back to work. On direct examina- 
tion (R. 185) Kennedy did not attribute such statement 
to Farley, and it was not until cross-examination (R. 199) 
that he charged Farley therewith. 

The Board bases its holding of District’s responsibility 
upon Farley’s alleged refusal to return the men to work, 
which is challenged by other undisputed evidence already 
detailed (ante, pp. 25-30) showing District representatives’ 
efforts to restore Boone’s mine to operation, consonant 
with union policy against unauthorized strikes. This un- 
contradicted, but corroborated, evidence shows genuine 
attempts by such District representatives to have the 
employees resume their work and follow the grievance 
machinery in settlement of the disputes which occasioned 
the work stoppage. The General Counsel offered no eyi- 
dence disputative of such evidence or the intense angry 
attitude of employees (ante, pp. 20-30). 

This is not a case where witnesses related conflicting 
stories. The law’s command required Examiner and 
Board to believe such witnesses. 58 Am. Jur., —— 
sec. 864, pp. 492-3, states: 

‘‘The general rule that the credibility of witness 


is for the jury does not mean that the jury or the trial 
judge in a nonjury case is at liberty, under the guise 








42 Significantly, the Examiner credited the undisputed evidence that the 
Company was guilty of these practices (R. 1263-4). 
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of passing upon the credibility of a witness, to disre- 
gard his testimony when from no reasonable point of 
view is it open to doubt. The jury should not needlessly 
impute perjury to a witness.’’ 


Nor is the rule different because the witnesses were pres- 
ently or formerly affiliated with District. Pennsylvania 
R. Co. v. Chamberlain, 288 U. S. 333, 343. Mere rejection 
of evidence as false ‘‘does not take the place of affirmative 
evidence of wrongdoing’’. Hazel-Atlas Glass Co. v. NLRB, 
4 Cir., 127 F. 2d 109, 1145. What General Counsel and 
Charging Parties were unable to prove, the Examiner and 
the Board, through the discretion of credibility vested in 
one who tries the facts, undertake to supply. This vice 
finds challenge, however, in the mandate in Universal 
Camera Corp. v. NLRB, 340 U. S. 474, that the law does 
‘‘not require that the examiner’s findings be given more 
weight than in reason and in the light of judicial experience 
they deserve’’ (2d., p. 496). 

The Board gave no consideration to these undisputed 
facts. Instead it regarded mere failure to disavow as 
tantamount to ratification as a conclusion of law, in con- 
flict with 2 Am. Jur., Agency, Sec. 232, p. 186, that ‘‘Strictly 
speaking, failure to repudiate will not, of itself, establish 
a ratification.’’ Once before this Court told the Board that 
silence is not the equivalent of ratification. Its declarations 
in International etc. Garment Workers Union, makes clear 
that District was ‘‘under no obligation to disavow’’ strike 
conduct which it did not initiate and with which it is not 
‘‘shown to have been connected, directly or indirectly’’, 
citing Coronado (259 U. S. 344, 395) in support of its 
conclusion. 

At variance, too, with the Board’s conclusion of Dis- 
trict’s accountability is the Sixth Circuit’s analysis and 
holding in Garmeada, supra. There the District Court re- 





43 Herein the Examiner indicated that he could find nothing in the con- 
tract ‘‘which would impose upon the International or the District a duty to 
disavow’’; General Counsel agreed (R. 235). 


44In Coronado, (66 L. ed. 981), it was contended that because the union 
had taken no affirmative and public action disapproving what had been done, 
the union was responsible. The Court did not adopt this contention. 
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fused to hold a District liable for a local work stoppage, 
although the opinion recites (122 F. Supp. 518) that the 
District representative ‘‘met with the officers of the Com- 
pany and vigorously argued that in fairness to the: men 
the Company should not change its practice . . me and 
although the District representative made clear to the 
mine committee his belief that the Company was right in 
its position, there is no showing that there was any’ dis- 
avowal by the District of Local’s strike action. Yet, the 
District Court refused to impose responsibility upon either 
the District or UMW, declaring (p. 518) that ‘vicarious 
liability should rest upon more convincing evidence than 
that relied upon by plaintiff.”’ Recognizing that the Com- 
pany’s insistence upon contract compliance ‘‘was caleu- 
lated to arouse in the employees a bitterness of spirit 
difficult to allay or mollify’’, the District Court said: 


‘*The men had become so enraged at what they re- 
garded as an unjust imposition upon them by the com- 
pany and were in such a state of rebellion that it was 
obviously impossible to then persuade them to desist 
from pursuing their right to strike regardless of the 
provisions of the contract .. .”? ! 


and that: 


‘¢ .. representatives of the Union did all that eould 
reasonably have been expected of them in obserying 
their duty to exercise their best efforts to maintain 
the integrity of the contract and to prevent the strike.”’ 


The Sixth Cireuit agreed (230 F. 2d 945). 


Haislip also counters Board argument on disavowal. The 
Fourth Cireuit held that defendant unions were under no 
obligation to take any action with regard to ‘“‘wildcat”’ 
strikes (223 F. 2d 877), saying: 


‘“We have never held, however, that there is any. re- 
sponsibility on the part of a union for a strike with 
which it has had nothing to do; and there a is 
no such liability.’’ 





Of the union’s field representatives’ obligation to have te 
men return to work, the Court remarked (223 F. 2d 877): 
| 





46 


‘‘If Morris [regional director] and Belcher [field rep- 
resentative] had done nothing when plaintiff called 
on them to help get the men back to work, there would 
have been no liability on the part of the defendants.’ 


The Court then concluded that (7d., p. 877): 


‘‘This being true, defendants were not rendered liable 
by the efforts which these men made to bring about an 
adjustment of the difficulty, even if they did not do 
everything that they might have done to that end.’’ 


In attributing responsibility to District, the Board also 
noted that ‘‘Nor is there any evidence that the District ever 
indicated to employer representatives a retraction or with- 
drawal from that position’’ (R. 1324, fn. 3), referring to 
the Kennedy-Farley conversation. This Board position has 
two infirmities: UMW advised Boone on February 3 to 
get in touch with District’s President Blizzard; it is con- 
ceded that this was not done. (R. 384). Thus, District’s 
chief executive was not afforded the opportunity to dis- 
avow. Further, the record is devoid of any showing that 
District officers were aware of wt or that either Boone or 
Kanawha brought it to their attention so as to give rise 
to the necessity for disavowal. As stated in 2 Am. Jur., 
Agency, Sec. 236: 

‘‘In order that the silence of the principal following 
an unauthorized act done in his behalf by his agent, or 
his failure or delay in repudiating that act, may oper- 
ate as a ratification, the principal must have had 
knowledge of the act and opportunity to dissent or 
repudiate. ...”’ 


But even if Kennedy’s version is to be accepted, this 
does not suffice to hold District legally accountable on the 
theory that thereby District adopted the strike. True, the 
1952 Agreement’s disputes section provided that at the 
third stage ‘‘an earnest effort shall be made to settle’’ 





45In Haislip, plaintiff’s witnesses attributed to the Regional Director for 
United Construction Workers the statement to one of Haislip’s employees 
who asked when they were to return to work, ‘‘ You will go back to work when 
I tell you and not before’’ (223 F. 2d 875). The Fourth Circuit directed 
the trial court to enter judgment for the defendant Unions. Certiorari was 
denied, 350 U.S. 846. 
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differences ‘‘Through District representatives of the United 
Mine Workers of America and a commissioner representa- 
tive (where employed) of the coal company”’’; but that 
would not authorize a District representative—and in the 
instant situation a field representative—to adopt a strike 
on behalf of District or UMW. Farley, as field representa- 
tive, had no authority to call a work stoppage (R. 392); 
and any contention that Farley had implied authority is 
readily answered and dissipated by the Fourth Circuit’s 
holding in Haislhip Baking Company, which reads: 


‘‘We think, also, that there is no showing of either 
express or implied authority on the part. of either 
Morris or Belcher to adopt on the part of defendants a 
‘wild cat’ strike of this character. It must be borne 
in mind that the strike did not arise out of organiza- 
tional or other activities in which defendants had an 
interest and in which their representatives might be 
held to have implied authority to participate in pro- 
tection of that interest. Cf. United Mine Workers of 
America v. Rudd Patton et al., 4 Cir., 211 F. 2d 742. 
It arose out of a grievance having no relation’ to 
organization or the interests of the defendants. It is 
hardly conceivable that authority to adopt, to par- 
ticipate in or to encourage such strikes, which are 
clearly inimical to the interests of a union, should! be 
vested in field officers or regional directors. We find 
nothing in the record to justify a finding that either 
Morris or Belcher had such authority. "7 (223 | FP. 
2d 878).* | 


| 
d. UMW May Not be Held Responsible for the Work Stoppage. 


The Board did not find that UMW did anything improper, 
but predicates UMW’s responsibility for the strike ‘‘upon 
the specific conduct of the District and the International’’, 
pointing, first, to the Kennedy-Farley incident of Janu- 
ary 27, as ‘‘an adoption and ratification by the District 
of the Local’s strike action’? (R. 1325) and second, / to 
Boone’s telegram of February 2 to UMW requesting a 

46 The Haislip case, like the instant one, deals with the responsibility of a 
principal for the unauthorized alleged wrongful acts of an alleged agent; 
and just as the Board herein was concerned with the agency question under 
the definition found in the Act’s Section 2(13), so the Fourth Circuit’s opinion 


dealt with the agency definition in the Act’s Section 301(e), the language 
of which sections is identical 
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return to work, the Board arguing (R. 1325) that UMW 
‘‘with full knowledge that the strike was in progress... 
made it unmistakably manifest that it had turned the dis- 
pute over to the District as its agent with complete author- 
ity and responsibility regarding the matter, and that the 
District’s actions had’? UMW approval. Therefore, de- 
clared the Board, UMW is ‘‘accountable for the strike which 
we find below to be in derogation of the good-faith bargain- 
ing standards of the Act’’. 

The infirmities of Board’s position with reference to 
District has already been discussed. UMW is not shown 
to have had any knowledge of the alleged remarks attrib- 
uted by Kennedy to Farley. Although the alleged remarks 
are reputed to have occurred on January 27, Boone made 
no mention thereof in its telegram of February 2 to UMW. 
Under such circumstances, Farley’s statement could not be 
imputed to UMW. Farley, it will be recalled, was a 
District appointee, was paid by it, and was without author- 
ity, express or implied, to take any action in relation to 
a strike situation. Furthermore, it has been demonstrated 
that District was not a UMW agent. 

In its profession that UMW had turned the dispute over 
to the District as its agent with complete authority and 
responsibility regarding the matter, and that the District’s 
acts had ‘‘UMW approval’’, the Board ignores, of course, 
UMW’’s policy against unauthorized strikes, as well as the 
unchallenged testimony that after UMW’s Boyle discussed 
the situation with Blizzard, the latter immediately directed 
Farley ‘‘to move in immediately and try to get the men 
back to work’’ (R. 385), and that Farley later advised 
Blizzard he was ‘‘working’’ on the situation (R. 386), and 
the detailed efforts of District representatives to have the 
men resume work. All testimony points to the necessary 
conclusion that neither District nor UMW desired con- 
tinuation of the strike. The Board’s inference that UMW 
had given District authority to continue the work stoppage 
or that it approved such action stands challenged by the 
uncontradicted evidence to the contrary. In view of District 
representatives’ efforts to have a resumption of opera- 
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tions, it is an unwarranted inference for the Board ‘to 
say that UMW had adopted conduct wholly at variance with 
its policy against unauthorized work stoppages, particularly 
in the absence of any evidence showing a ata 
attitude. 

The discussion of UMW’s Constitution and the holdings 
of Coronado and the other decisions utilized by Petitioners 
to show that neither Local nor District was a UMW agent 
and that neither had authority to adopt, on behalf of UMW, 
the ‘‘wildcat”’ strike are apposite to show that, contrary 
to the Board’s holding, UMW is not responsible for the 
strike. In addition to such discussions, Coronado (259 
U. S. 344, 393) makes it clear that only UMW’s Executive 
Board, under the Union’s Constitution, could ‘‘ratify' a 
local strike’’. It records its rejection of the contention 
that because ‘‘district was doing the work of the Inter- 
national and carrying out its policies, ... this circumstance 
makes the former an agent’’, declaring that ‘‘in the face of 
the specific stipulation between them that in such a case, 
unless the International expressly assumed responsibility, 
the district must meet it alone’? (259 U. S. 395). This 
Court’s pronouncement in I[nternational etc. Garment 
Workers’ Union, rejecting the doctrine of vicarious respon- 
sibility for strike conduct guilty of no wrongdoing, and the 
Haislip and Garmeada cases herein discussed, demonstrate 
fully that under the substantial evidence on the record 
considered as a whole and under apposite law, the Board 
committed reversible error in holding UMW accountable 
for the strike. | 





The evidence unequivocally shows that neither of Peti- 
tioners called or caused the work stoppage, encouraged its 
continuance, or adopted it; and under applicable law, 
neither of Petitioners may be held responsible therefor. 
The Board’s findings and conclusions that each of Peti- 
tioners is accountable for the strike, as well as the findings 
and conclusions on which it is based, are unwarranted, 
are contrary to, and not supported by, the substantial evi- 
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dence on the record considered as whole, and are contrary 
to law, and should be reversed by the Court. Victor Prod- 
ucts Corp. v. NLRB, 93 App. D.C. 56, 208 F. 2d 834. 


B. THE 1952 CONTRACT DID NOT EXCLUDE THE RIGHT TO 
STRIKE. THE BOARD’S FINDINGS AND CONCLUSIONS 
THAT THE GRIEVANCE AND ARBITRATION PROCEDURES 
IN THE CONTRACT EXCLUDED THE RIGHT TO STRIKE OR 
ENGAGE IN WORK STOPPAGES OVER DISPUTES AND THAT 
THE STRIKE WAS IN DEROGATION OF THE CONTRACT ARE 
NOT SUPPORTED BY, BUT ARE CONTRARY TO, THE PRE- 
PONDERANCE OF THE EVIDENCE AND THE SUBSTANTIAL 
EVIDENCE ON THE RECORD CONSIDERED AS A WHOLE, 
AND ARE CONTRARY TO LAW. 


The Board found (R. 1326) that ‘‘the grievance and 
arbitration procedures . . . excluded the right to strike 
or engage in work stoppages over disputes, such as the 
one involved herein, which were cognizable under the 
grievance machinery and that, therefore, the strike... 
was in derogation of the contract’’. Since the Board’s 
findings above were based upon ‘‘reasons explained in 
detail’’ by the Examiner (R. 1326), it becomes imperative 
to examine the Examiner’s reasonings to show the errors 
and fallacies therein. 

The Disputes section of the 1952 contract has been noted 
previously (ante, p. 15). 


1. The Work Stoppage Was a Permissive Activity Under the 
1952 Agreement and a Protected Activity Under the Act. 


Petitioners assert that the 1952 Agreement does not 
preclude them or Boone’s employees from engaging in a 
work stoppage. Before examining the 1952 Agreement, 
it is essential to examine juridical guides pertinent to the 
issue. 

The right of employees to withhold their services and 
to engage in work stoppages or strikes has been judicially 
defined as a right which gives equality to the bargaining 
process for labor and its bargaining representatives (Amer- 
ican Steel Foundries v. Tri-City Central Trade Council, 
257 U. S. 184). Employees ‘‘can sell... their labor... 
upon such terms and conditions as they choose’. Hunt 
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v. Crumbach, 325 U. S. 821, 824. That the Act’s Section 7 
recognized the legality of collective action and protected 
it is the teaching of NZRB v. Jones & Laughlin Steel 
Corp. . 301 U. 8. 1. Even though the Act’s collective bar- 
gaining scheme seeks to reduce strikes and industrial 
unrest, its legislative history supports the position that ithe 
right to strike was preserved.*7 Congress made certain 
that it protected that right. Section 7 provided that: 


‘*Employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choos- 
ing, and to engage in other concerted activities for 
the purpose of “eollective bargaining or other mutual 
aid or protection,’’ 
and in Section 13, Congress said: | 

‘‘Nothing in this Act, except as specifically prov died 
for herein, ~ shall be construed so as either to interfere 
with or impede or damage in any way the right’ to 
strike,...’’ (Emphasis supplied). 


| 

Likewise, Section 502 asserts that: 
‘Nothing in this Act shall be construed to require an 
individual employee to render labor or service without 

his consent, nor shall anything in this act be construed 

to make the quitting of his labor by an individual 
employee an illegal act; nor shall any court issue any 
process to compel the performance by an individual 
oe of such labor or service without his consent; 


Whether a labor union and its members waived or limited 
the right to engage in a strike and what sanctions, if any, 
were to be imposed for the breach of any obligations agreed 
upon, remain appropriate subjects for free collective ba 

gaining.** ‘‘Where there has been no express waiver of 





47 NLRB v. International Rice Milling Co., 341 U. S. 665, 673, quotes Senator 
Taft (93 Cong. Rec. 3835): 
‘“So far as the bill is concerned, we have proceeded on the theory as 
there is a right to strike and that labor peace must be based on 
collective bargaining.’’ 


48 In considering the question of enforcement of collective bargaining oon: 
tracts against labor organizations, argument was advanced that such responsi- 
bility would result in labor’s refusal to consent to inclusion of no-strike clauses 

| 
| 
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the right to strike, a waiver of the right during such a period 
is not to be inferred’’.*® Heretofore the Board’s yardstick 
has been that renunciation of the right to strike ‘‘ will not be 
found to exist except when expressed in clear and unequivo- 
cal language’’. Textron Puerto Rico, 107 NLRB 583, 587 ;©° 
Consolidated Frame Co., 91 NLRB 1295, 1297; California 
Portland Cement Co., 101 NLRB 1436, 1439. 

Except as therein amended, the 1952 Agreement (R. 
1135-1145) carried forward the terms of the National Bitu- 
minous Coal Wage Agreement of 1950 ‘‘and all previous 
Agreements as therein provided’’ (R. 1135). The 1950 
Agreement, in turn, except as therein amended, carried 
forward the terms of the 1941 and 1945 Agreements,® 
the Supplemental Six-Day Work Week Agreement, and 
all District Agreements based upon said basic agreements 
as they existed on March 31, 1946 (R. 1098). 


The Agreements Antedating 1947 


The 1941 Agreement (R. 1002) and the Kanawha Dis- 
trict Agreement (August 22, 1941) (R. 1028) provided that 
‘‘Pending the hearing of disputes, the Mine Workers shall 
not cease work because of any dispute’’ and that: 


‘‘4 strike or stoppage of work on the part of the 
Mine Workers shall be a violation of this Agreement.’’ 
(R. 1002). 


in contracts but such an argument was rejected by the Senate Committee by 
declaring that inclusion of ‘‘no-strike’’ clauses in agreements ‘‘is certainly a 
point to be bargained over’’. Senate Report No. 105, 80th Cong., Ist Session, 
pp. 17-18. 


49 National Labor Relations Board v. Lion Ow Co., 1 L, ed. 2d 331, 340 
(1957), 352 U.S. 282, 293. 


50In accord is concurring opinion of former Board Chairman Herzog in 
National Electric Products Corporation, 80 NLRB 995, and quoted with ap- 
proval in the Intermediate Report in Mastro Plastics Corp., 103 NLRB 
511, 557: 

‘*In the absence of an express provision to that effect, I do not see how 
such a clause can also be taken to disclose an intention by either party 
to include a pledge never to use selfhelp in the event of a serious viola- 
tion of law by the other. If a contract does not preclude self-help in suc. 
circumstances, its use cannot constitute a breach of that contract ...’’ 
(Emphasis supplied). 





51 The Appalachian Joint Wage Agreement, 1941, will be referred to as 
“*1941 Agreement’’ and the National Bituminous Coal Wage Agreement, 1945, 
as the ‘£1945 Agreement’’. 
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Kanawha District Agreement (R. 1029), declared that 
‘Local strikes will not be tolerated’’, and placed a money 
penalty upon ‘‘any Mine Worker or Mine Workers’’ i a 
ing the no-strike rule (R. 1029). 

Likewise, the 1945 Agreement provided that ‘‘For the 
duration of this Agreement no strikes shall be called| or 
maintained hereunder” (R. 1055). Significantly, the Exam- 
iner ignored and failed to give these provisions any epn- 
sideration (see R. 1276). | 


The 1947 and 1948 Agreements 


On June 23, 1947, Congress enacted the Taft- Hartley 
Act, subjecting labor organizations to injunctive sanctions 
based upon unfair labor practices, and to money judgments 
derived from actions authorized under Section 301 for 
breach of contract and, under Section 303, for violations of 
the secondary boycott prohibitions found in Section 8(b) (4). 
The 1947 Agreement, effective July 1, 1947, to June 30, 
1948, became existent July 8. With such sanctions con- 
fronting UMW and its affiliates, UMW as the collective 
bargaining agent was no longer willing that the ‘‘no-strike’’, 
‘“*Tlegal Suspension of Work’’ and ‘‘penalty’’ clauses 
should remain in the bargaining agreement. 

The 1947 Agreement (R. 1071, 1072), provided that «this 
Agreement... shall cover the employment of persons em- 
ployed in the ‘pituminous coal mines covered by this Agree- 
ment during such time as such persons are able and willing 
to work’’. It omitted the ‘‘no-strike’’ and related cove- 
nants of the 1941, 1945 and Kanawha District Agreements, 
and by affirmative recitals®* made it positive that a work 





53 Through collective bargaming the signatories expressly agreed that 
(R. 1086): 


(1. . any provisions in District or Local Agreements providing for the 
levying, assessing or collecting of fines or providing for ‘no strike,’ ‘in- 
demnity’ or ‘guarantee’ clauses or provisions are hereby oo te. 
pealed and shall not be applicable during the term of the Agreement. . 


and that (R. 1088): 


‘<1, Any and all provisions in either the Appalachian Joint we 
Agreement of June 19° 1 1941, or the National Bituminous Coal Wage Agree- 
ment of April 11, 1945, containing any ‘no strike’ or ‘Penalty’ clause 
or clauses or any clause denominated ‘Illegal Suspension of Work’ are 
hereby rescinded, cancelled, abrogated and made null and void.’’ | 
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stoppage was no longer a violation of the collective bar- 
gaining agreement, thereby exculpating the Union from 
all legal responsibility for work stoppages by the assurance 
that such stoppages no longer could be regarded as ‘‘ breach 
of contract strikes’. Also (R. 1089) ‘‘all disputes, 
stoppages, suspensions of work ... shall be... settled 
and determined exclusively by the machinery provided in 
the’’ disputes section. The 1948 Agreement (R. 1091) 
carried forward the 1947 Agreement and terminated by 
its own terms on June 30, 1949. 


The 1950 Agreement 


The 1950 Agreement continued the repeal and cancella- 
tion of the ‘‘no-strike’’ and related clauses of the 1941 
and 1945 Agreements (R. 1113-4, 1115). Stoppages of 
work were to be settled exclusively by the grievance ma- 
chinery (R. 1116). Under the subheading ‘‘ Miscellaneous’’, 
subsection 3 (R. 1116) read precisely as did the 1947 Agree- 
ment (R. 1089), and subsection 4 read that (R. 1116): 


‘‘4. The United Mine Workers of America and the 
Operators signatory hereto affirm their intention to 
maintain the integrity of this contract and to exercise 
their best efforts through available disciplinary meas- 
ures to prevent stoppages of work by strike or lockout 
pending adjustment or adjudication of disputes and 
grievances in the manner provided in this agreement.’’ 


The Trial Examiner emphasized (R. 1277) that in the 
1950 Agreement ‘‘the contracting parties omitted ... the 
‘able and willing’ clause’’ and utilized this omission to 
argue that (R. 1281) ‘‘the 1950 agreement at least made 
clear that it was the parties’ purpose and intent to look 
upon work stoppages in aid of grievance disputes as being 
in derogation of contractual responsibilities’. The fallacy 
thereof is that UMW had been enjoined by the District 
Court for the District of Columbia at the Board’s instance 
from seeking inclusion of an ‘‘able and willing’’ clause in 


54 Although the mines worked intermittently between June 30, 1949, and 
March 5, 1950, there was no written agreement in force during that period. 
On March 5, 1950, the 1950 Agreement was executed. 
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the 1950 Agreement. The 1950 Agreement became a 
reality less than a month following the injunction against 
UMW;; and while the Board’s Examiner later, in Southern 
Coal Producers Ass’n. et al, Cases No. 5-CB-43 through 47 
{unreported], determined that the ‘‘able and willing”’ 

clause ‘‘constituted a legitimate subject for collective b 
gaining’’, such declaration was not made until December 
21, 1950—when the 1950 Agreement had been existent for 
more than nine months.** The District Court’s pronounce- 
ment that the ‘‘able and willing’’ clause was unlawful 
readily explains why the 1950 Agreement contained no such 
clause. Yet, saliently, the Examiner in the instant case 
omits any consideration of the injunction proceedings, thus 
demonstrating the unsoundness of his statement that such 
omission ‘‘made clear’’ that the parties intended that 
‘‘work stoppages in aid of grievance disputes [were] in 

derogation of contractual responsibilities’? (R. 1281). 

The Examiner (R. 1280) argued that if omission of no- 
strike clauses was intended to permit strikes in support 
of grievances ‘‘there would have been no point to the ‘best 
efforts’ clause in the same agreement’’ and therefore ‘‘the 
simultaneous inclusion of the ‘best efforts’ clause is not 
only inconsistent with, but inescapably refutes the inter- 
pretation the [Petitioners] would place on the rescission 
of the no-strike clauses.’? The primal fallacy is that the 
‘‘best efforts’’ clause, found in the 1950 Agreement, was 
deleted from the 1952 Agreement. If, as the Examiner 
argued, inclusion of the ‘‘best efforts’’ clause reflected in- 
tention not to strike, then its exclusion in the 1952 Agree- 
ment would, perforce, nullify any such intention. Further, 
inclusion of the ‘‘best efforts’’ clause in the 1950 Agreement 
was not a waiver of the right to strike nor evidence that 
the parties intended it as each Actually, by making stop- 
pages the subject of grievance procedures, the signatories 





55 Penello v. International Union, United Mine Workers of America etal, 
88 F. Supp. 935 (D.C., D.C., February 9, 1950). Petitioners, and each’ of 
them, move the Court to take judicial notice of the foregoing proceedings. 


56 That the Examiner knew the exclusion of the ‘‘able and willing’’ clanse 
did not show the parties’ intention to make strikes a derogation of contract 
is evident from the fact that he was also the Examiner in the Southern Coal 
Producers’ case. 
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Regional Director dismissed the charges and such action 
was approved by the Board’s General Counsel. 
Therefore, in negotiating the 1952 Agreement (R. 1135. 
45) UMW preserved the deletion and repeal of the ‘‘no- 
strike’’, ‘‘fines’’, ‘‘indemnity’’, ‘‘guarantee’’ and ‘<pen- 
alty’’ clauses but amended the 1950 Agreement by éx- 
punging the provision that stoppages were to be ‘‘settled 
and determined exclusively by’’ the grievance machinery 
procedures and released UMW from the 1950 ‘‘best efforts” 
obligation by striking the ‘‘best efforts’’ clause. Instead 
the 1952 Agreement provided (R. 1141): | 


**3. The United Mine Workers of America and the 
Operators agree and affirm that they will maintain 
the integrity of this contract and that all disputes 
and claims which are not settled by agreement shall 
be settled by the machinery provided in ‘Settlement 
of Local and District Disputes’ section of this agree- 
ment unless national in character in which event the 
parties shall settle such disputes by free collective 
bargaining as heretofore practiced in the industry, 
it being the purpose of this provision to provide for 
the settlement of all such disputes and claims through 
the machinery in this contract provided and by col- 
lective bargaining without recourse to the courts.” 


The parties thus agreed that (1) stoppages were not to 
be settled under the grievance machinery and (2) the 
grievance machinery no longer was to constitute the ex- 
elusive method for settlement of disputes, and (3) there 
was no UMW obligation to use its best efforts it 
strike activity. 

Not only did the 1952 Agreement contain no waiver or 
limitation of the right to engage in a work stoppage in 
—— $$ ee 
the Board, to settle disputes by recourse to forums other than the exclusive 
machinery. agreed to under the 1950 contract. The Trial Examiner declined 
to take judicial notice thereof, and Petitioners made an offer of proof (R. 
198), which shows that the charges filed by Kanawha were dismissed. Peti- 
tioners renewed their motion and moved the Board to take official notice of 
the proceedings in said cases and to consider as part of the evidence in 
ease the matters set forth in the offer of proof appearing in the Record at 
p. 198. The Board affirmed the Examiner’s rulings. Petitioners now request 
this Court to reverse such rulings, hold such evidence admissible and consider 
the same herein. | 

| 
| 


08 


‘‘clear and unequivocal’ language, but the agreement 
declared that the ‘‘no strike’’ or ‘‘penalty’’ clauses of 
the 1941 and 1945 agreements ‘‘are hereby rescinded, can- 
celled, abrogated and made null and void’’ and ‘‘shall not 
be applicable during the term of this Agreement’’ (R. 
1113-4, 1115), thus placing beyond equivocation the proposi- 
tion that the 1952 Agreement did not effect any waiver of 
the right to engage in a concerted work stoppage and, on 
the other hand, show clear signatory intention that a strike 
or work stoppage pending procedures under the Disputes 
section is a sanctioned, not a forbidden, activity. 

Validity of this position is further manifested by the 
other amendments in the 1952 Agreement already noted. 

The Examiner rejected (R. 1280) Petitioners’ contention 
that express rescission of the no-strike and related clauses 
showed a clear intent to permit work stoppages during the 
pendency of disputes subject to the grievance machinery. 
Unless clear, positive and unequivocal language has lost 
its meaning, the contracting parties could not have, in more 
definitive and unambiguous verbiage expressed their under- 
standing and intent that the right to strike, proscribed by 
earlier contracts, was no longer waived but was reinstated. 
If the contract language does not have such meaning, then 
what did the parties intend thereby? Neither the Exam- 
iner’s report nor the Board’s decision affords response to 
such an inquiry. Both assiduously avoid any attempt to 
explain its meaning. If the contracting parties intended 
that there should be no work stoppages pending settlement 
of the dispute under the grievance machinery procedures, 
why should the parties studiously provide for rescission of 
such clauses and that they ‘‘should not be applicable’’? 
It is absurd to argue that the parties would in unequivocal 
wording eliminate the provision and then in the same instru- 
ment intend, by implication, to reinstate it; but such is 
the Board’s result. To sustain the Examiner’s view that 
such deletions provide no distinction between the 1950 
and 1952 Agreements is to attribute to the contracting 
parties the doing of a meaningless thing. The Charging 


58 Textron Puerto Rico, 107 NLRB 583, 587. 








o9 


Parties and General Counsel sought herein, and the Board 
now sanctions, through unfair labor practice procedures, 
nullification of solemn agreements reached in free collective 
bargaining, and by an improper and totally unwarranted 
Board interpretation, replacement in the 1952 Agreement 
of the very matters which the contracting parties agreed 
were repealed and those deleted. Since Congress meant 
that the ‘‘no-strike’’ clause should be bargainable matter, 
that which the General Counsel and the Charging Parties 
seek in this proceeding to achieve and now the Board asks 
this Court to mandate, would be to emasculate the parties’ 
agreement, contrary to the Supreme Court’s profession in 
Colgate-Palmolive Peet Co. v. NLRB, 338 U. S. 355, 363, 
that the ‘‘Board Kee ignore the plain provisions of ‘a 
valid contract . 

Not only is the Examiner’s conclusion challenged by 
precision language, but it is offensive to the rule that 
‘No terms or conditions can be implied which are incon- 
sistent with the expressed provisions’’, and that ‘‘Ezpress 
stipulations cannot, in general, be set aside or varied by 
implied promises.’? (Emphasis supplied). 12 Am. Jur., 
Contracts, Sec. 239, pp. 767-768; Walter R. Cliffe Co. v. 
Du Pont Engineering Company, D. C., Delaware, 298 F. 
649: Ferroline Corp. v. General Aadline & Film Corp., 
9 Cir., 207 F. 2d 912, 926. 

Finally, the Examiner argues (R. 1281) that the covenant 
‘‘to maintain the integrity of the contract’? in the 1952 
Agreement ‘‘can have no meaning unless read as an under- 
taking to use the contract machinery, and no other method, 
as the means of resolving disputes. - 

But, Petitioners’ position is in no wise affected by the 
1952 Agreement? s integrity clause (ante, p. 57). A con- 
tract ‘‘must be read as a whole’? (Mastro Plastics Corp. 
v. N.L.R.B., 350 U. S. 270, 279) and so interpreted as to 
give meaning to all its provisions and to avoid rendering 
portions of it contradictory and inoperative. Merrill 
Ruckgaler Co. v. U. S., 241 U. S. 387; 12 Am. Jur., Con- 
tracts, Section 241, p. 775; Williston on Contracts (Rev. 
Ed.), Vol. 3, p. 1781. The ‘‘integrity’’ provisions may not 

| 





| 
| 
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be read in isolation from those which clearly show the 
contracting parties’ intention that the right to strike was 
preserved. Any contrary construction would render such 
clauses wholly nugatory, incongruous and meaningless. 
Pertinently, the obligation to maintain the integrity of 
the contract was that of ‘‘The United Mine Workers of 
America’’. The Examiner’s interpretation would make of 
UMW a guarantor that men employed by signatory coal 
operators would not cease working during a contract period. 
Clearly, UMW’s obligation to maintain the contract’s in- 
tegrity could not encompass a guarantee that Boone’s em- 
ployees would not engage in a work stoppage during the 
pendency of the settlement of disputes, when, by the dele- 
tion of the ‘‘no-strike’’, ‘‘penalty’’ and ‘‘Illegal Suspension 
of Work’? clauses, the right to strike became a permissive 
activity. Nor did UMW by the ‘‘integrity’’ clause give 
assurances that it could or would force employee members 
to work against their will. Since the employees’ right to 
engage in a work stoppage was a sanctioned activity by 
agreement of the parties signatory to the 1952 Agreement, 
UMW’s affirmation to maintain the contract’s integrity 
could not include that which the contracting parties cove- 
manted was no longer an obligatory contractual duty. 
Pertinent is American-Hawauan S. S. Co. v. Sailors Union 
of the Pacific (D.C., N.D. Calif., 1941), 37 F. Supp. 828, 
wherein despite a ‘‘no strike’’ clause and a contractual 
obligation ‘‘to furnish capable, competent and satisfactory 
employees’’, the District Court absolved the union of 
liability resultant upon a strike because (37 F. Supp. 828-9) : 
‘‘Respondent cannot compel men to work; it can only 
... try to persuade them to take such work. If Re- 


spondent does this... it has complied with its contract 
obligations.”’ 


In Haislip, which involved a ‘‘wildeat’’ strike, the Fourth 
Cireuit said (223 F. 2d 879): 


‘‘Defendants cannot be held to liability under such 
circumstances unless under their contract they are 
liable for strikes which they have not authorized and 
do not sanction; and we cannot find any such liability 
in the contract.’’? (Emphasis supplied) 
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The uncontradicted evidence establishes that more was 
done by UMW and District to effectuate the contractual 
duty that UMW ‘‘maintain the integrity of this contract’’ 
than the integrity clause commanded. Its 1951 policy 
against unauthorized strikes had been directed to all 
members and districts and locals (R. 1202-3) and 
was in force and made effective by District at all 
times material to the instant case (R. 391, 567). Neither 
UMW, District nor Local called or authorized the work 
stoppage of January 27 but, as has been detailed herein 
(ante, p. , et seq.), and in consonance with UMW’s 
policy (although the 1952 Agreement did not require), 
District, both through its officers and field representative, 
continuously during the stoppage undertook to bring about 
its cessation. The record is not suggestive of a single 
instance where employees were advised not to negotiate 
their differences under the settlement machinery; it was 
District’s then-President Blizzard who, on February 10, 
brought the mine committee and Boone together, thereby 
initiating discussions concerning the matters in issue; 
and it was Farley’s call to Kanawha which brought 
about the February 24 meeting which resulted in a settle- 
ment, a cessation of the stoppage and the employees” 
return to work. If District representatives’ efforts to 
have the men return to work during the processing of the 
controversial matters were fruitless, their lack of success 
must be appraised in the light of the adamant position of 
Boone’s employees, a situation brought about by their 
treatment from Boone. | 

Challenging the Examiner’s interpretation placed upon 
the ‘‘integrity’’ clause is Garmeada, where an operator 
signatory to the 1950 Agreement sought damages under 
Section 301 against UMW, District 19 and Local Union 
6130, for breach of the Agreement, based upon a stoppage 
of work by Garmeada’s employees, called by the Local’s 
president. Noting the requirements that UMW “maintain 
the integrity of this contract’’ and ‘‘exercise their best 
efforts’? to prevent stoppages, the opinion records 
that during the strike, District representatives diligently 
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endeavored to convince employees of their duty to return 
to work and observe the contract. The District Court, 
recognizing that Garmeada’s employees were ‘‘pursuing 
their right to strike’’ (122 F. Supp. 518), found that union 
representatives ‘‘did all that could have reasonably been 
expected of them in observing their duty to exercise their 
best efforts to maintain the integrity of the contract and 
to prevent the strike.’’ The Sixth Circuit (230 F. 2d 945), 
affirming the District Court’s judgment in favor of UMW, 
the District and the Local, declared that the District Court’s 
findings ‘‘so far from being clearly erroneous, are clearly 
correct, and the conclusions of law are in accord with the 
applicable statutes and decisions’’, referring specifically 
to Haislip, supra. 

To support his conclusion that the 1952 Agreement im- 
pliedly created an obligation not to strike, the Examiner 
relied, as does the Board (R. 1326), upon W. L. Mead, Inc., 
113 NLRB 1040, 36 LRRM 1392, and International Bro. of 
Teamsters, etc. v. W. L. Mead, Inc., 1 Cir., 230 F. 2d 576 
(1956), and United Construction Workers v. Haislip Baking 
Co., 4 Cir., 223 F. 2d 872 (1955) [R. 1279-80]. These 
cases are inapposite because in each the contract pro- 
vided the grievance procedures to be the exclusive method 
of settling disputes. The 1952 Agreement contained no 
such obligation.® 

The First Cireuit’s Mead, approved the District Court’s 
ruling that the contract’s ‘‘meaning was that there should 
be no strike as to any matter appropriate under the agree- 
ment to be arbitrated’’ (230 F. 2d 583), but the District 
Court made it clear that ‘‘Manifestly an arbitration clause 
is not the same thing as a ‘no strike’ clause, and cannot be 
taken to have such broad consequences’’, that ‘‘The arbi- 
tration clause was something less than a no strike provi- 





60 The Examiner declared erroneously that the Mead and Haislip cases do 
not turn ‘‘on that narrow point’’ (R. 1280). In Mead, the Board (36 LRRM 
1394), said that the agreement ‘‘by its language excluded any other means 
but arbitration for the resolution of disputes’’. In Haislip, the Fourth Circuit 
noted that the contract provided that the grievance machinery was the ‘‘ex- 
clusive method of settling disputes’’ and approved the trial court’s jury charge 
that the agreement ‘‘obligate(d) the parties to settle and determine such 2 
dispute ‘exclusively by the machinery provided in the’ contract’’ and that 
it was the Union’s duty to settle the dispute ‘‘as provided in the contract’’ 
(223 F. 2d 876-7). 











63 


ston’’ (126 F. Supp. 466, 467),° and that a ‘‘wildeat”’ strike 
would not be in violation of the agreement. 
The Board relied also upon NLRB v. Dorsey Trailers, 
5 Cir., 174 F. 2d 589, and NLRB v. Sunset Minerals, Inc., 
9 Cir., 211 F. 2d 224; but neither is applicable herein. In 
Dorsey Trailers the agreement obligation was that) ‘‘a 
strike would not be resorted to without fully exhausting 
grievance procedures’? (179 F. 2d 591). Just as Mead, 
Haislip and Dorsey Trailers are further distinguishable 
from the instant case because in neither had the !em- 
ployer agreed to rescind and cancel previously existing 
‘“no strike”? and related clauses, as in the 1952 Agreement, 
so there had been no such contractual bargaining back- 
ground in the Sunset Minerals case. | 
The Board’s findings and conclusions that the grievance 
and arbitration procedures of the contract ‘‘excluded' the 
right to strike or engage in work stoppages over disp tes 
. which were cognizable under the grievance machinery 
and that, therefore, the strike .. . was in derogation of 
the contract’’, as well as all other findings and conclusions 
of law and reasoning on which such findings and conclu- 
sions are predicated, are arbitrary, unwarranted, are not 
supported by, but are contrary to, the substantial evidence 
on the record considered as a whole, and are contrary to 
law. This Court’s reversal thereof is both appropriate 
and required. | 





C. THE WORK STOPPAGE WAS NOT A VIOLATION OF 
SECTION 8(b)(3) OF THE ACT ! 


The Board found and concluded, for reasons in the 
Examiner’s report, that ‘‘since the strike ... was in deroga- 
tion of the contractual commitment not to strike, it was 
an activity unprotected by the Act, and as such occurring 
in a bargaining context was violative of Section 8 (b) (3) ” 
and that Petitioners ‘‘by engaging in such unprotected 
activity in aid of their bargaining position not only 
abused their bargaining powers and impaired the eol- 
lective bargaining process, but also thwarted the peace- 


—— 
61 W. L. Mead, Inc. v. Int. Bro. of Teamsters. 
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ful procedures for the channelization of contract dis- 
putes that they had agreed to follow as a __ substi- 
tute for economic conflict. This, in our opinion consti- 
tuted bad-faith bargaining contravening the Act’s require- 
ments”? (R. 1326). 

Even if Petitioners, or either of them, violated the 1952 
Agreement, such violation would not ground a further find- 
ing that Petitioners, or either of them, had violated Section 
8(b) (3). 

The Act’s legislative history shows that, as originally 
proposed in the Senate, ‘‘to violate the terms of a collec- 
tive bargaining agreement or the terms of an agreement 
to submit a labor dispute to arbitration’’ would consti- 
tute an unfair labor practice. The House Conference 
Report noted: 


‘<The Senate amendment contained a provision which 
. . . would have made it an unfair labor practice to 
violate the terms of a collective bargaining agree- 
ment or an agreement to submit a labor dispute 
to arbitration. The conference agreement omits this 
provision of the Senate amendment. Once parties 
have made a collective bargaining contract the en- 
forcement of that contract should be left to the usual 
processes of the law and not to the . . . Board.’’ ™ 


The proposed provision was omitted from the Act. Here- 
tofore, Board decisions held that it ‘‘is not the proper 





62 The fallaciousness of the conclusion that Petitioners were in contraven- 
tion of their contractual responsibilities has been discussed. Discussion in 
this portion of the brief will therefore be limited to the contention that 
Petitioners’ conduct was in derogation of the collective bargaining process 
which the Act was intended to encourage and protect. 


63 Legislative History of the Labor Management Relations Act, 1947 (Gov- 
ernment Printing Office), Vol. 1, p. 114. The Senate Committee, even in 
its proposal that a contractual breach or refusal to arbitrate would con- 
stitute an unfair labor practice, made (Jbid., p. 429) 


‘¢. . . it clear that by this provision . . . it is not intended that the 
National Labor Relations Board shall undertake to adjudicate all dis- 
putes alleging breach of labor agreements. Any such course would be 
inimical to the development by the parties themselves of adequate griev- 
ance-handling and voluntary arbitration machinery. It is the purpose 
of this bill of encourage free-collective bargaining; it would not be 
conducive to that objective if the Board became the forum for trying 
day-to-day grievances or if in the guise of unfair labor practice cases 
it entertained damage actions arising out of breach of contract .. .’’ 


64 Ibid, p. 545. 
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forum for parties seeking to remedy an alleged breach of 
contract or to obtain specific enforcement of its terms.”’ 
United Telephone Company of the West, 112 NLRB 779, 
782, quoting from Assn. of W. Salaried Employees v. West- 
inghouse Electric Corporation, 348 U.S. 437, footnote 4 to 
the same effect. 

In Crown Zellerbach Corporation, 95 NLRB 753, 754, the 
Board was unwilling to assume the role ‘‘of policing col- 
lective bargaining agreements’’. Employer refusal to ar- 
bitrate, as the contract required, was held not to constitnte 
a refusal to bargain. Textron Puerto Rico, 107 NLRB 583; 
United Telephone Company of the West, supra (p. 781). 

In Board Case No. 1080 (December 10, 1954),© 35 
LRRM 1450, the General Counsel sustained the Regional 
Director ‘‘. . . in his refusal to issue complaint alleging 
that Union violated Section 8(b)(3) of Act by striking 
in violation of the no-strike clauses in its contract. 
Even if the Union did violate the contract as charged, this 
would not constitute the unfair labor practice of a refusal 
to DAPOSH. «44”” 

The Beaniver conceded (R. 1283) that a contract breach 
is not an unfair labor practice and outside the purview 
of Section 8(b)(3), but posed the question whether it |is 
‘‘additionally to be viewed as so abortive of the collective 
bargaining process as to make it independently a violation 
of that Section’’. Board’s conclusion that the strike occur- 
ring in a bargaining context was violative of Section| 8 
(b)(3) and constituting bad-faith bargaining contravening 
the Act’s requirements (R. 1326) finds no support in the 
Act’s history, for congressional rejection of the proposal 
that contractual breaches be unfair labor practices is total. 
The Board’s result must be rejected under Colgate- 
Palmolive-Peet Co. v. NLRB, supra, p. 363, that ‘‘to sus- 
tain the Board’s contention would be to permit the Board 
under the guise of administration to put limitations in the 
statute not  plaved there by Congress.’’ In seeking enforep- 
ment of its erroneous order, Board would have this Court 


65 The strike in the instant case occurred January 27, 1955. 
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set itself up ‘‘unlawfully as a super-Congress’’. NLRB 
v. National Maritime Union, 2 Cir., 175 F. 2d 686, 690. 
Other statutory guideposts show the infirmities of the 
Board’s holding. Section 8(d), in defining collective bar- 
gaining, provides, inter alia, that: 
‘¢| . . to bargain collectively is the performance of 
the mutual obligation of the employer and the repre- 
sentatives of the oe eae to meet .. . and confer 
in good faith . . .’’; 


but Congress, delineating of what good-faith bargaining 
should consist, placed no limitations upon the right to 
engage in a strike except in involvements of a proposed 
contract modification or termination®® and herein the 
Examiner found [adopted by Board (R. 1326)] that the 
strike ‘‘was not over an issue of contract modification 
within . . . Section 8(d)’’ (R. 1288). Had Congress 
intended that good-faith bargaining necessitated that em- 
ployees not engage in a work stoppage pending negotia- 
tions on questions arising under collective bargaining 
agreements, it would have so commanded. That Congress 
was conscious of strike situations in enacting Section 8(d) 
is manifested by its interdiction against specified strikes. 
Congressional failure to negate strike action in other situa- 
tions, such as is involved herein, is significant. ‘‘Ezpressio 
unius est exclusio alterius’’ is applicable in construction of 
federal statutes (Umited States v. Barnes, 222 U. S. 513), 
and applied herein demonstrates unequivocally that a work 
stoppage under the circumstances falls without the ambit 
of Section 8(b)(3) and (d) and, contrary to the Board’s 
findings and conclusions, does not constitute conduct 
affirmatively falling within the ban of Section 8(b)(3) or 
a violation thereof. 
Petitioners’ contentions are bolstered by the further 
Congressional mandate, found in Section 13, that: 
‘‘Nothing in this Act, except as specifically provided 
for herein, shall be construed so as either to interfere 
with or impede or diminish in any way the right to 
strike . . .’’ (Emphasis supplied). 


66 National Labor Relations Board v. Lion Ow Co., 1 L. ed 2d 331, 352 
U.S. 282; Mastro Plastics Corp., 103 NLEB 511, aff’d. 350 U.S. 270. 











67 


The Act may ‘‘be read so as to interfere with, inipede J or 
diminish the union’s traditional right to strike . . . only if 
such interference, impediment or diminution is ‘ specifically 
provided for’ in the Act’. NLRB v. International Rice 
Milling Company, 341 U. S. 665, 673. See also Section 502 
of the Act, ante, p.5}. Since Congress did not, by Section 
8(d), expressly oblige employees to remain at work during 
negotiations in order to have good-faith bargaining over 
questions arising under current bargaining agreements or 
make a work stoppage during such period an element of 
bad-faith bargaining, and because Congress rejected the 
proposition that a breach of contract would constitute an 
unfair labor practice, Petitioners submit that the work 
stoppage herein falls explicitly within Section 13’s 
coverage and did not constitute conduct within the inter- 
dictions of Section 8(b)(3). 

The Examiner relied mainly on the basis of the Board’s 
decision in Textile Workers Union of America, CIO 
(Personal Products Corporation), 108 NLRB 743, and the 
Board likewise relied upon such case (R. 1326). This 
Court, in Textile Workers Union v. NLRB, 97 App. D.C. 35, 
227 F.2d 409, rejected the Board’s philosophy, refused to 
enforce the Board’s order insofar as it rested ‘‘upon such 
supposed refusal to bargain in good faith’? (p. 411), and 
said (p. 410): | 


. ; . | 
‘There is not the slightest inconsistency ed 
genuine desire to come to an agreement and use o 
economic pressure to get the kind of agreement one 
wants.”’ | 


In Old Line Life Ins. Co. of America, 96 NLRB 499, 500, 
the Board held ‘‘the mere failure to perform a contractual 
commitment is not necessarily an unlawful refusal to bar- 
gain’’, reasoning that ‘‘It is only where such an omission is} 
motivated by a desire to delay or prevent bargaining on! 
the matter in question that a bad-faith finding may be 
made.’’? Herein there is no finding of such motivation.) 
Instead, the Examiner exonerated Local of bad-faith action | 
in its position on the issue of seniority (R. 1287). Instead,| 
the parties actually settled what the Examiner regarded as 
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the major dispute, namely, the issue over the 11-BU 
operator, under the contract’s disputes section in negotia- 
tions initiated by District representatives (ante, pp. 10, 
29). It is indeed an anomoly for the Board to hold herein 
that a work stoppage is so abortive of the collective bar- 
gaining process as to make it independently a violation of 
Section 8(b)(3) in the circumstances of the instant case, 
where there is a finding that Local was justified in its posi- 
tion regarding seniority and where there was good-faith 
bargaining resulting in a settlement of the disputes which 
occasioned the work stoppage and a resumption of em- 
ployment at the mine, in the face of Board’s condonation 
in Textron Puerto Rico, of an employer’s refusal to 
arbitrate. In Textron an employer is exonerated of a 
refusal-to-bargain charge where it adamantly rejected the 
collective bargaining processes. Herein the Board finds 
Unions guilty even where settlement of the dispute long 
before issuance of its complaint had become fait accompli. 

The Board’s findings and conclusions that the strike was 
an activity unprotected by the Act and occurring in a 
bargaining context constituted bad-faith bargaining con- 
travening the Act’s requirements and was violative of 
Section 8(b)(3), as well as those on which they are based, 
are arbitrary, unwarranted, are not supported by, but are 
contrary to, the substantial evidence on the record consid- 
ered as a whole, and are contrary to law. Reversal by the 
Court is required. Congress has not forbidden the conduct 
which the Board condemns. Textile Workers Union v. 
NLIBB, supra. 


D. THE BOARD ORDER SHOULD BE VACATED,EVEN IF THE 
COURT CONCLUDES THAT PETITIONERS ARE GUILTY OF 
VIOLATING SECTION 8(b)(3), THE BOARD'S ORDER AND 
NOTICE ARE TOO BROAD AND BEYOND THE BOARD'S 
POWER AND JURISDICTION 


The Board’s order and notice, as complained of,eontrary 
to law, and contrary to and not supported by a 
preponderance of evidence and the substantial evidence on 
the record considered as a whole, for the various reasons 
discussed and should be vacated. Even if the Court con- 
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cludes that Petitioners have committed unfair labor prac- 
tices within Section 8(b)(3), Board’s order cannot be up- 
held because the Board’s order and notice exceed the 
Board’s power and jurisdiction granted to it under the 
Act, and particularly Section 10(c) thereof, and the limita- 
tions which the federal judiciary has imposed upon the 
Board’s power and jurisdiction to issue cease and desist 
orders. See May Department Stores Co. v. NLRB, 326 
U. S. 376; NURB v. Express Publishing Co., 312 U. S. 426, 
437; and NLRB v. National Biscuit Co., 3 Gu. 185 F. 2d 
123, where the Court said: | 


‘‘The decree will, however, be limited to the specifi 
practices complained against.”’ 


In NLRB v. Cleveland-Cliff Iron Co., 6 Cir., 133 F. 2d 295, 
the Court stated that ‘‘. . . it is andoubtedly the better 
view that the order giould not go beyond the evidence 
supporting unfair labor practices alleged’’. 

The order directs Petitioners against engaging in or 
giving support to any work stoppage against Boone in 
support of grievances required to be processed under the 
grievance procedures of any collective bargaining agree- 
ment to which “‘they, or any of them, are parties’”’ (R. 1327), 
Such a requirement ignores the law relating to separate 
entities discussed herein, and would make Petitioners 
responsive to the requirements of the order, regardless of 
whether there existed an agency between them. Further- 
more, the duty to bargain collectively, as Section 8(b) (3) 
requires, is only upon a labor organization ‘“‘provided tit 
is the representative of the employees subject to the pro- 
visions of section 9(a)’’, and the Board’s order would be 
offensive to such provisions. Likewise, the uncontradicted 
evidence is that the 1952 Agreement recognized UMW as 
the exclusive bargaining representative and the parties so 
stipulated (R. 179). For the Board to condition its order 
‘“‘ypon Petitioners remaining the’’ employees’ repre- 
sentative is to go beyond, and contrary to, the undisputed 
evidence. 

Likewise, the order would require that the three Peti- 
tioners likewise desist from ‘‘engaging in any like or 
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related conduct’’. This is violative of the rule that a 
Board order ‘‘be limited to the specific practices com- 
plained against’’ and falls within the interdiction of the 
cases cited above. Such inclusion is beyond the power and 
jarisdiction of the Board, as aforesaid. 

The foregoing discussion is likewise applicable to the 
language contained in the Board’s notice. 


CONCLUSION 


For the reasons diseussed, under the substantial evidence 
on the record considered as a whole, and under applicable 
law, Petitioners are not guilty of violating Section 8(b) (3). 
This Court should reverse and vacate the Board’s findings 
and conclusions that Petitioners have violated said Section 
and all other findings and conclusions which relate thereto; 
reverse, set aside, vacate and deny enforcement of para- 
graph 1, and paragraph 2, subparagraphs (a), (b) and (c), 
including the Notice, of the Board’s Order, of which com- 
plaint has been made; and dismiss, or order dismissal] of, 
the complaint herein in its entirety against Petitioners, and 
each of them. In any event, the Order should be modified. 


Respectfully submitted, 


Wrtarp P. OWENS 
900 Fifteenth Street, N. W. 
Washington, D. C. 


M. E. Borarsky 
511 Kanawha Valley Building 
Charleston, West Virginia 


Attorneys for Petitioners, 
International Union, United 
Mine Workers of America 

900 Fifteenth Street, N. W. 
Washington, D. C.; 


District 17, United Mine 
Workers of America 
1300 Kanawha Boulevard 
Charleston, West Virginia; 
and 
Local Union No. 2935, United 
Mine Workers of America 
December 3, 1957. Sharples, West Virginia 
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APPENDIX 


Labor Management Relations Act, 1947, Act of June 93, 
1947, Chapter c. 120, 61 Stat. 136-162, 29 USC, § 141, et 
seq. | 





| 

RIGHTS OF EMPLOYEES | 
See. 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bar- 
gain collectively through representatives of their own 
choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mu- 
tual aid or protection, and shall also have the right 
to refrain from any or all of such activities except 
to the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as 2 
condition of employment as authorized in section 8(a) (3) 
of this title. (29 USCA, Section 157, 61 Stat. 140). : 


UNFAIR LABOR PRACTICES | 
Section 8. 


.* © 


| 
(b) It shall be an unfair labor practice for a labor k| 
ganization or its agents— ! 


(3) to refuse to bargain collectively with an employer; 
provided it is the representative of his employees i 
to the provisions of Section 9(a) of this title. 


(d) For the purposes of this section, to bargain collec- 
tively is the performance of the mutual obligation of the 
employer and the representative of the employees to meet 
at reasonable times and confer in good faith with respec 
to wages, hours, and other terms and conditions of em- 
ployment, or the negotiation of an agreement, or any ques- 
tion arising thereunder, and the execution of a written 
contract incorporating any agreement reached if requested 
by either party, but such obligation does not compel either 
party to agree to a proposal or require the making of 4 
concession: Provided, That where there is in effect a col 
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lective-bargaining contract covering employees in an in- 
dustry affecting commerce, the duty to bargain collectively 
shall also mean that no party to such contract shall termi- 
nate or modify such contract, unless the party desiring such 
termination or modification— 


(1) serves a written notice upon the other party to the 
contract of the proposed termination or modification sixty 
days prior to the expiration date thereof, or in the event 
such contract contains no expiration date, sixty days prior 
to the time it is proposed to make such termination or 
modification ; 


(2) offers to meet and confer with the other party 
for the purpose of negotiating a new contract or a 
contract containing the proposed modifications; 


(3) notifies the Federal Mediation and Conciliation Serv- 
ice within thirty days after such notice of the existence 
of a dispute, and simultaneously therewith notifies any 
State or Territorial agency established to mediate and 


conciliate disputes within the State or Territory where 
the dispute occurred, provided no agreement has been 
reached by that time; and 


(4) continues in full force and effect, without resorting 
to strike or lock-out, all the terms and conditions of the 
existing contract for a period of sixty days after such 
notice is given or until the expiration date of such con- 
tract, whichever occurs later: 


The duties imposed upon employers, employees, and labor 
organizations by paragraphs (2), (3) and (4) of this sub- 
section shall become inapplicable upon an intervening cer- 
tification of the Board, under which the labor organiza- 
tion or individual, which is a party to the contract, has 
been superseded as or ceased to be the representative of 
the employees subject to the provisions of section 159(a) 
of this title, and the duties so imposed shall not be con- 
strued as requiring either party to discuss or agree to any 
modification of the terms and conditions contained in a 
contract for a fixed period, if such modification is to be- 
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come effective before such terms and conditions can be 
reopened under the provisions of the contract. Any em- 
ployee who engages in a strike within the sixty-day period 
specified in this subsection shall lose his status as an em- 
ployee of the employer engaged in the particular labor 
dispute, for the purposes of sections 158-160 of this title, 
but such loss of status for such employee shall terminate 
if and when he is reemployed by such employer. (29 USC: A, 
Section 158, 65 Stat. 601) | 


LIMITATIONS 


Sec. 13. Nothing in this Act, except as specifically pro- 
vided for herein, shall be construed so as either to inter- 
fere with or impede or diminish in any way the right to 
strike, or to affect the limitations or qualifications on that 
right. 


DEFINITIONS | 


* e e | 
See. 501. When used in this Act— 


(2) The term ‘‘strike’’ includes any strike or other 
concerted stoppage of work by employees (including a 
stoppage by reason of the expiration of a collective 
bargaining agreement) and any concerted slowdown or 
other concerted interruption of operations by employees. 

| 


SAVING PROVISION | 


| 

See. 502. Nothing in this Act shall be construed to re- 
quire an individual employee to render labor or service 
without his consent, nor shall anything in this Act be con- 
strued to make the quitting of his labor by an individual 
employee an illegal act; nor shall any court issue any proe- 
ess to compel the performance by an individual employee 
of such labor or service, without his consent; nor shall the 
quitting of labor by an employee or employees in good faith! 
because of abnormally dangerous conditions for work at’ 
the place of employment of such employee or employees 
be deemed a strike under this Act. 
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LEGISLATIVE HISTORY OF THE LABOR MANAGE- 
MENT RELATIONS ACT, 1947 (U. S. GOVERN- 
MENT PRINTING OFFICE, 1948). 


Page 540: 


‘“The conference agreement contains in the definition 
section a rule to be applied for the purpose of deter- 
mining when a person is acting as an ‘agent’ of an- 
other person so as to make such other person respon- 
sible for his acts .. . (Reference to Norris-Laguardia 
Act). Hence under the conference agreement as under 
the House bill, both employers and labor organizations 
will be responsible for the acts of their agents in ac- 
cordance with the ordinary common law rules of agency 
(and only ordinary evidence will be required to estab- 
lish the agent’s authority).”’ 


Senator Taft, in response to a question by Senator Pep- 
per, said at page 1026: 


“‘T admit it may be difficult to prove the responsibility 
of a Union. It is sometimes difficult to prove in the 
ease of an employer. If the wife of a man who is work- 
ing at a plant receives a lot of telephone messages, 
very likely it cannot be proved that they came from 
the Union. There is no case then. There must be legal 
proof of agency in the case of Unions as in the case of 
corporations; but I do not think there is anything in 
the fact that a Union is an unincorporated association 
which would bring about a condition in law that the act 

- of every member is necessarily charged to the labor 
organization. No, I think not.”’ 


Page 1204: 


‘‘Mr. Ferguson. Is the word ‘agent’ as used suffi- 
ciently broad to cover a fellow employee? Or does it 
mean an agent of the Labor Union? 

‘Mr. Smith. I do not know how it would be inter- 
preted, but my judgment is that it would be construed 
to mean an agent of the labor Union who had been 
appointed to solicit membership. 

‘‘Mr. Ferguson. It would not apply to a fellow em- 
ployee? . 





75 ! 


**Mr. Smith. I would not think so at all. ! 

““Mr. Ferguson. I think the Legislative History 
should make it clear that it is not the intent of the 
proposers of the amendment that ‘agent’ should cover 
every employee. 

“Mr. Smith. I think the suggestion is entirely cor- 
rect. But perhaps the Senator from Ohio would com: 
ment on that. 

e * e e ° | 


‘‘Mr. Taft. I think the word ‘agent’ used here, as 
used in the contract section, and as used in other places 
in the bill, means an agent ‘under the ordinary rules of 
agency, an agent of the Labor Union, the organization 
as such. The fact that a man was a member of a Labor 
Union in my opinion would be no evidence whatever 
to show that he was an agent. 

‘‘Mr. Ferguson. I am glad t~ have that explanation 
in the record to make the history of it very clear, par- 
ticularly as to the word ‘agent’ as used in the bill.” 

* s * s S | 
| 
Page 1537: i 

‘‘Senator Taft. Under the conference agreement, as 
under the House Bill, both employers and labor organ- 
izations will be responsible for the acts of their agents 
in accordance with the common law rules of agency and 
the ordinary evidence required to establish such rela- 
tionship.”’ 

On the floor of the Senate, Senator Taft was requested to, 
include in the record certain statements made by the man- 
agers on the part of the House in returning the conference: 
report, among them (as reported at page 1617) the follow-: 
ing is found in the analysis of the bill, after referring to 
the definition of ‘‘agent’’ and the Norris-LaGuardia Act: 





‘‘Hence, under the conference agreement, as under'| 
the House bill, both employers and labor organizations 
will be responsible for the acts of their agents in ac-' 
cordance with the ordinary common law rules of! 
agency. (And only ordinary evidence will be required 
to establish the agent’s authority).’’ | 
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Page 1654: 


‘‘Senator Taft: All we have tried to do is to swing 
that balance back, not too far, to a point where the 
parties can deal equally with each other... 

‘‘This is a perfectly reasonable bill in every respect. 
If we are to have free collective bargaining it must be 
between two responsible parties. Some of the provi- 
sions of this bill deal with the question of making the 
Unions responsible. There is no reason in the world 
why a Union should not have the same responsibility 
that a corporation has which is engaged in business. 
So we have provided that a Union may be sued as if it 
were a corporation.”’ 
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PETITIONERS’ REPLY BRIEF | 





I. Board’s Counterstatement of the Case Omits Pertinent Facts. 
Contains Inaccuracies and Is Misleading 


| 
| 
| 


Petitioners will not herein attempt to reply, seriatim, to | | 
Board’s arguments, since the answers thereto, Petitioners | 
submit, are contained in their original brief. However, | 
Board’s Counterstatement of the Case is so partisan and 
misleading as to impel that Petitioners point out some of | | 
the inaccuracies therein. Among the omissions, inaccura-_ 
cies and misleading matters are the following: 
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Board’s brief, like its Decision and its Examiner’s Inter- 
mediate Report, fails to include numerous pertinent facts 
which both Board and Examiner ignored in making their 
respective findings and conclusions. Such omissions have 
been pointed out in Petitioners’ original brief. 


Likewise, Board’s brief states that Boone was not a 
signatory to the 1952 Agreement (Br.3). It must be noted, 
however, that the Agreement was signed by Southern Coal 
Producers Association for Kanawha Coal Operators Asso- 
ciation, and the record establishes that Boone is a member 
thereof. 


Throughout its Counterstatement, as in its Decision and 
in Examiner’s Intermediate Report, Board has ignored 
the pertinent distinction between Local and the mine 
committee. 


In its brief (p. 7), Board’s statement is that Boone 
asserted that Local’s proposal represented an unwarranted 
infringement of the management rights clause of the con- 
tract, citing pp. 76-77 of the record, which do not warrant 
such statement. 


Likewise, Board’s brief (p. 8, fn. 4), in an attempt to 
justify its Examiner’s discrediting Bias’ testimony that 
he tried to get the men to go to work but they refused, 
refers to pages 266 and 296 of the record. Such attempted 
justification is not warranted by the references. On page 
266, Bias explained that he had gone to work with the 
intention of working but ‘‘couldn’t have handily worked 
by myself’’, that he directed none of the employees not 
to work and that the men stated ‘‘they weren’t going to 
work as long as that new man was on the job’’. On page 
296, Bias stated that he was surprised when the men left 
the job; and, as pointed out in Petitioners’ original brief 
(p. 35), there is no contradiction of Bias’ statement that 
he told the men ‘‘we are going to work’’ (R. 265) or 
Lewis Bennett’s crediting Bias with the statement that 
he was going to keep the mine in operation if possible 








3 | 
(R. 528) and that Bias requested him to see if he cou 
get the men to work. 


On page 4 of Board’s brief, Board states that ander 
the heading ‘‘Miscellaneous”’, subsection 1 was carried for- 
ward without change, and Board then quotes subsection 3, 
without stating the pertinent changes made therein from 
what the 1950 Agreement had provided. See Petitioners’ 
original brief (pp. 56-57). 

Comment on other unsupported and unwarranted state- 
ments appears in the following reply to Board’s Argument. 


II. The Board Was Unwarranted in Finding That Each of Peti- 
tioners Was Legally Responsible for the Work Stoppage | 


Petitioners submit that argument in their original brief 
(pp. 31- 50) fully answers and dissipates Board’s argument 
on the issue of Petitioners’ responsibility for the work 
stoppage. In addition, Petitioners submit the following: 


To impute responsibility to Local for the strike, Board 
relies (Br. 21) upon mine committeeman Harris’ warning 
that Boone could expect a strike if outsiders were hir 
to operate the 11-BU, statements of President Bias and 
committeeman White, and White and Smith’s going to 
another section of the mines Answers to the Bias and White 
statements are found in the original brief (p. 34, et seq.), 
while answer to Smith’s activity is found therein, p. 36. 
As to Harris’ warning: Harris had no authority concerning, 
strike action and was, at most, only one of three members| 
of a committee with limited authority which excluded strike; 
action—a fact known to Boone, Kanawha and Southern—' 
which precludes assertion of responsibility upon Local) 
(even if Harris were a Local agent, which is denied) or. 
upon District or UMW.? Furthermore, the undisputed evi 

1In Restatement of the Law, Agency, Vol. 1, p. 406, Section 166, the rale | 
is stated that 

“If a third person has notice of a limitation of an agent’s authority, | 
he cannot subject the principal to liability upon a transaction with the | 
agent in violation of such limitation.’’ 


See also Restatement of the Law, Agency, Vol. 2, Section 329; 2 C, J., Agency, | 
Section 482, pp. 809-10; Mechem on Agency, 2d Ed., Vol. 1, Section 1369. 
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dence shows that the men did not know that Libatore had 
been hired until they came to work on January 27, and 
Board ignores in its brief, as in its Decision, Bias’ ex- 
pressed desire that the men continue work, as well as the 
men’s angry attitude toward Boone (detailed in original 
brief, pp. 16-30). Board’s complaint that Bias said nothing 
to indicate Local’s disapproval of the strike finds ready 
answer in the fact that in his conversation with Mitchell, 
there was no discussion of Local’s approval or disapproval 
and therefore no occasion for Bias to indicate Local’s 
disapproval. 


Board’s citation (Br. 21) of United Mine Workers v. 
U. S., 85 App. D. C. 149, 177 F. 2d 29, has no bearing 
on instant issues. Therein the ‘‘very narrow question... 
is whether people must obey a temporary order of court”’ 
(p. 86) and while appellants urged that union could not be 
held liable for the strike action, the Court repeated that 
the ‘‘Union was not convicted for causing the walk-out”’ 
but ‘‘because it did not exercise, or attempt to exercise, 
whatever powers it had to cause its members to resume 
work temporarily pursuant to the court’s order’’ (p. 36). 


Board’s citation (Br. 23) of the Fourth Circuit’s Haislip, 
223 F. 2d 872, 877, to sustain Local’s responsibility is 
abortive: Hazslip involved a Section 301 damage action 
and, unlike the instant case, the local therein was a contract 
signatory* but not a litigant. Since Local herein neither 
authorized nor called the strike or ratified the miners’ 
action, and was not a contract signatory, Local had no 
duty on which responsibility for the miners’ action could 
be based. (See original brief, pp. 38-40). The Fourth 
Cireuit made this clear in Haislip when it declared that 
(p. 877): 





2The printed record (p. 21 of Case No. 6951 in the Fourth Circuit) in 
Haislip shows the collective cone contract was signed by ‘‘Local Union 
re A. V. McCracken, W. H. Wright, B. H. Collier, Jr., P. T. 
erndon’ 
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“‘There is nothing in the contract making defendants 
liable for ‘wild cat’ sirikes or requiring that the 
take any action with regard to them... We have neve! 
held, however, that there is any responsibility on the 
part of a union for a strike with which tt has had 
nothing to do; and there manifestly is no such lia- 
bility ...?° | 
This is consonant with the Act’s legislative history, wherein 
Senator Taft denied union responsibility ‘‘for wildcat 
strikes . . . none of which were authorized or ratified by 
them’’.’ | 


In making the statement (Br. 23) that UMW “must 
delegate’’ the function of contract administration at the 
Local level and day-to-day bargaining, Board misconceives 
UMW’s agency. In their original brief (p. 38), Petitioners 
directed attention that Board overlooks that a collective 
bargaining agreement governs the terms of relationship 
between, and correlative rights of, employer, employee 
and union and that in the several steps constituting the’ 
grievance machinery, no obligations were imposed upon) 
or assumed by Local or UMW. The Agreement, as nego-. 
tiated, became the governing law of the employment rela-| 
tionship; and while, as the exclusive collective bargaining, 
representative, UMW had the authority to negotiate the: 
Agreement, its agency did not impose upon it duties relat- | 
ing to the grievances machinery. Elgin, Joliet € Eastern' 
R. Co. v. Burley, 325 U.S. 711. The Agreement’s signa-| 
tories—which did not include Local—agreed that disputes | 
were to be settled by agencies other than UMW. The 1952 
Agreement (R. 1141) provided that disputes and claims | 
shall be settled by the grievance machinery ‘‘unless national | 


| 


in character in which event the parties shall settle such | 





2a All emphases in decisions herein are supplied. 


3 Legislative History of the Labor Management Relations Act, 1947 (Gov- | 
ernment Printing Office), Vol. II, p. 1627, 93 Congressional Record A 3233. | 
See also Senator Taft’s statement ‘‘The President says that a union will be | 
liable if any of its members engaged in an unauthorized wildcat strike. | 
This is simply not so.’’ (Ibid.) 
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disputes by free collective bargaining as heretofore prac- 
ticed in the industry’’. Since, as pointed out in Petitioners’ 
original brief (p. 38), UMW, as collective bargaining agent, 
is the agent of its members, it has no agency duties so 
far as the grievance procedures are concerned. When 
Board argues (Br. 23) that the 1952 Agreement was nego- 
tiated on Local’s behalf, Board wittingly closes its eyes 
to contract language that the contract is ‘‘on behalf of 
each member thereof’’ (R. 1135), and there is no evidential 
predicate for its avowal that Local ‘‘enjoyed the benefits 
provided thereby’’ (Br. 23). 


Examination of Board’s direction to pages 421-2 of the 
record does not justify Board’s statement (Br. 24) of 
UMW’s participation in disputes ‘‘after negotiations be- 
tween’’ District and Kanawha had failed. Board’s asser- 
tion of UMW’s alleged delegation to Local is answered in 
the original brief, p. 37-41. 


In its brief (p. 24, fn. 7) Board contends Petitioners’ 
reliance on Coronado ‘‘is misplaced’’, and cites Haislip 
(223 F. 2d 872, 878) and United Construction Workers v. 
Laburnum Construction Corp., 75 8. EB. 2d 694, 703-4 (Va.). 
Board fails to show Coronado’s inapplicability; and Peti- 
tioners assert that they are as legally efficacious today as 
when they were decided: Board had so admitted their 
apposition to the Act, for when the issue of union respon- 
sibility under the Act was first presented, Board recognized 
the authority of Coronado. Sunset Line & Twine Co., 79 
NLRB 1487, 1514, fn. 57. Haislip* does not sustain Board 
but, to the contrary, rejects the contention that a local 
union in a strike situation is an UMW agent, as does the 
Sixth Cireuit in Garmeada, 230 F. 2d 945. Nor does 
Laburnum support Board, for the strike situation therein 
concerned organizational work; and in Haislip the Fourth 
Circuit distinguished between an organizing strike situa- 





4 Board citation of Haislip shows certiorari denied by the Supreme Court. 
It is noteworthy that application for certiorari was by Haislip Baking Com- 
pany. The Fourth Circuit’s mandate directed judgment for the Unions. 
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tion and one, like the instant case, where a strike ensues 
over a dispute. Actually the agency concept was not 
before the Virginia Court in Laburnum, as is made cléar 
by its statement that ‘‘there is no serious contention that 
any one of the defendant organizations should be freed of 
liability, if any liability were found to exist, for acts jof 
Hart and his associates upon which the plaintiff’s cause of 
action is predicated.’’ (75S, E. 2d 704). 


Board’s averment that ‘‘District made no dtennpt | to 
meet with Boone or to get the dispute settled’? (Br. 25) iis 
contrary to undisputed facts. Actually the dispute was 
settled—and Examiner so admitted and Board approved 
the finding (R. 1270-1; 1323)—and District initiated the 
meetings which brought it about. Furthermore, under 
the Agreement, District had no duties to perform until 
after the first two steps had been exhausted.5 Board points 
(Br. 25) to Record, pp. 538-40, to support its statement 
that Bias and White on January 26 indicated to Short that 
the men would probably strike; but examination thereof 
shows that White complained to Short about safety, dis- 
crimination against Negro employees and Boone’s violation 
of the seniority provisions of the contract and did not 
know what the men were going to do and that Bias declared, 
‘‘T am going to try to keep the mine in operation if there 
is any way possible, because I don’t want any trouble up 
there’’. Further, when Short reported to Farley the next 
morning, Kennedy had already advised him that the men 
had quit. | 


In its brief (p. 25) Board complains that neither UMW 
nor District took any available disciplinary measures to 
end the strike. Such contention must be discarded since 
Board did not predicate UMW’s and District’s | 





5 Board’s complaint that Farley went to the mine on January 22 and rete 
without talking to anyone (Br. 25, fn. 8) ignores Farley’s explanation that 
he and District’s then-Vice President Payne went to attend the local union 
meeting which was not held because the mines were working that Saturday 
(R. 455-6). | 
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bility upon this factor (R. 1324-5). The same contention 
was rejected in the first Coronado case (259 U. S. 395): 


‘“‘The argument of counsel . .. is that, because the 
national body had authority to discipline district or- 
ganizations . . . the duty was thrust on it, when it 
knew a local strike was on, to superintend it and pre- 
vent its becoming lawless at its peril. We do not 
conceive such responsibility is imposed on the national 
body.’’ (Emphasis supplied). 


So, too, U. S. v. International Union, UMW A, DC, D.C., 
1950, 89 F. Supp. 179, 181, rejected a contention that re- 
vocation of local union charters would have terminated a 
work stoppage. Further, Board rejected such argument in 
a case now pending in this Court.™ 


Board’s statement (Br. 26) that District and Local 
made it clear that the only way to get the men back to 
work was to settle the dispute is unwarranted and without 
evidentiary basis. District’s genuine efforts counters 
Board’s statement (see original brief, pp. 25-30). Nor is 
there testimonial support for Board’s view (Br. 26) that 
District’s entire conduct led Boone to believe it approved 
and was supporting the strike, or that District gave Boone 
the impression that it was making no effort to terminate 
the strike (Br. 26). Board relies solely upon Examiner’s 
viewing the undisputed evidence of District’s genuine ef- 
forts with ‘‘skepticism, if not disbelief’? (Br. 26, fn. 10) ; 
but, as shown in Petitioners’ original brief (p. 44), neither 
suspicion nor rejection of evidence as false takes the place 
of affirmative evidence, which is wholly wanting herein. 
Furthermore, Board avoids answer to this Court’s chal- 
lenge of the necessity for disavowal in International etc. 
Garment Workers Union v. NERB, 99 App. D. C. 64, 237 
F. 2d 545, by which standard District was ‘‘under no 
obligation to disavow’’ strike conduct which it did not 
initiate and with which it is not ‘‘shown to have been 





5a Local Union No. 9735, UMWA, Vv. NLEB, Case No. 14,030 (R. 949-50). 
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connected, directly or indirectly’. Board avoids, also, 
pronouncements of the Fourth and Sixth Circuits in Hazslip 
and Garmeada discussed in the original brief, pp. 44-46. 





Board’s brief (p. 26, fn. 11), unlike its decision, asserts 
UMW and District ‘‘cannot be viewed as separate autono- 
mous entities’. This is disputed by Petitioners on the 
basis of Coronado cases, this Court’s pronouncements in 
Operative Plasterers’ etc. Assn. v. Case, 68 App. D. C. 
43, 50-2, 93 F. 2d 56, 64-5, Busby v. Electric Utilities Em- 
ployees’ Union, 79 App. D. C. 336, 147 F. 2d 863, Haislip 
and Garmeada cases, and the Board’s own professions that 
mere affiliable relationship is insufficient to create an agency 
relationship. Petitioners submit this is not a Board pro- 
fession but one offered by its counsel. If it is intended to 
express the Board’s view, then it is significantly a ‘‘new 
look’’ of a new Board, for in Sunset Line & Twine Co., 
supra, p. 1514, fn. 57, recognizing the authority of Coronado, 
Board ‘‘conceded”’ ‘‘the mere fact of affiliation, without 
more, would not suffice to prove’? an agency; in Perry 
Norvell Co., 80 NLRB 225, 247, it rejected an agency rela- 
tionship based upon ‘‘a remote relationship’’ between two 
organizations; in Seafarers’ International Union of North 
America, 100 NLRB 1176, 1184, it approved its Examiner’s 
rejection of the contention that a district’s affiliation with 
a parent organization sufficed to establish an agency rela- 
tionship; and as recently as 1955 in Jones-Hettelsater Con- 
struction Co., 112 NLRB 1482, 1484, it found ‘‘no merit”? 
in the argument that ‘‘because the constitution governing 
the Respondent Unions show ‘such a close community of 
interest’ between the . . . Local and the Council with which 
it is affiliated that the Local’s unlawful acts must be attrib- 
uted to the ... Council’. Nor do Board’s citation of 
Claycraft Co. v. UMWA, 6 Cir., 204 F. 2d 600, and UMWA 
v. Patton, 4 Cir., 211 F. 2d 742, 746, support Board. Clay- 
craft involved only the question whether process served 
upon a District 50 regional director sufficed as service upon 
UMW; and in giving an affirmative answer the Court 

| 
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reasoned (204 F. 2d 603) it was reasonable to infer that 
service upon District 50’s regional director ‘‘would be 
brought home’’ to UMW, but the Sixth Circuit’s later 
holding in Garmeada (230 F. 2d 945) shows UMW and 
District are separate entities. So, too, in Haisliup, the 
Fourth Circuit, distinguishing the Patton case which in- 
volved an orgamzing activity, made clear that in a dispute 
strike situation, UMW and its district are separate entities. 
Noteworthy is the fact that in Patton, the Fourth Circuit 
based UMW’s responsibility, not upon district’s affiliation 
with it, but because ‘‘in carrying on organization work the 
field representative is engaged in the business of both the 
international union and the district’’ (211 F. 2d 746). 


Board’s further statement (Br. 26) that ‘‘ District repre- 
sentatives never advised management that the strike was 
a wildcat strike which they were making every effort to 
bring to an end, nor did Farley ever retract his statement 
that the District was backing the men 100%’’ must be 
appraised in the light of the fact that, as pointed out in 
Petitioners’ original brief (p. 46), despite UMW’s advising 
Boone to get in touch with District’s president Blizzard, 
this was not done (R. 384), so that District was never 
afforded the opportunity to disavow. Further, there is 
no showing that either District or UMW officers were aware 
of Farley’s statement or that either Boone or Kanawha 
brought it to their attention so as to give rise to the 
necessity for disavowal. Furthermore, since Board relies 
upon disavowal to show ratification, Board had the burden 
of proving there was no disavowal and there is nothing in 
the record affirmatively showing that there was no dis- 
avowal. Moreover, the Court’s attention is directed to the 
colloquy between Examiner and General Counsel at the 
hearing when Examiner indicated that he could find nothing 
in the contract ‘‘which would impose on the International 
or the District a duty to disavow’’ and General Counsel 
agreed (R. 235). Also, Board distorts the Farley statement 
for, as the evidence shows (R. 184, 458, 493), Farley’s 





el 2. 





1 | 
statement did not relate to the strike but, as he stated, 
‘“‘T am behind those boys over there to see that they are 
treated right and that they get what the contract provide 
for them.’’ | 


Answer to Board’s argument of UMW’s responsibility 
is found in the original brief, pp. 31-50. Board’s assertidn 
that ‘‘Local was clearly acting within the scope of its 
general authority’? (Br. 27) finds challenge in the undis- 
puted evidence and in Coronado, International etc. carmen 
Workers Umon, Haislip and Garmeada® cases. 


Again Petitioners submit that Board was unwarranted 
in concluding that on the record as a whole and under 
applicable law that each Petitioner was legally responsible 
for the strike, and the Court should reverse such Board 


conclusion. | 





III. The Board Was Unwarranted in Its Finding That the Col- 
lective Bargaining Agreement Excluded the Right to En- 
gage in a Strike or Work Stoppage in the Circumstances 
of This Case | 

Petitioners submit that their argument in their original 
brief (pp. 50-63) fully answers and dissipates Board’s 
argument that the 1952 Agreement excluded the right to 
engage in a strike or work stoppage in the circumstances 
of this case. In addition thereto, Petitioners submit the 

following: 3 





| 

In urging that it properly found that the Agreement 
axciuded the right to engage in a strike, Board’s brief 
(pp. 29-31), like its decision, cites W. L. Mead, Inc., 113 
NLRB 1040, the Fourth Cireuit’s Hazslip, International 
Bro. of Teamsters, etc. v. W. L. Mead, Inc., 1 Cir., 230 F. 
2d 576, and NLRB v. Sunset Minerals, 9 Cir., 211 F. 2d 
224, 226, all of which have been distinguished on this issue 
~ 6In Garmeada, 122 F. Supp. 512, the District Court filea + Additional 
Findings and Conclusions’ ? on ‘August 5, 1954, These unreported but cer: 


tified ‘‘ Additional Findings and Conclusions’? are set forth in the Appendix 
hereto, post, p. 26. 
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in Petitioners’ original brief, pp. 62-3. Timken Roller 
Bearing Co. v. NLRB, 6 Cir., 161 F. 2d 949, also cited by 
Board, contained a specific no-strike clause and is therefore 
inapposite. Board’s attempt (Br. 31, fn. 11) to dissipate 
the effect of the Supreme Court’s declaration in NLRB 
v. Lion Oil Co., 352 U. S. 282, 293, that waiver of the right 
to strike ‘‘is not to be inferred’’, absent an express waiver, 
does not equate the proposition that renunciation of the 
right to strike ‘‘will not be found to exist except in clear 
and unequivocal language’’. See Board cases cited in 
original brief, p. 52. 


In Petitioners’ original brief (p. 58), it was pointed out 
that the 1952 Agreement contained no waiver or limitation 
of the right to engage in a work stoppage but specifically 
deleted prior no-strike and related clauses; and Petitioners 
challenged Board to answer the meaning of such deletions 
if they did not show clear intention of the parties to re- 
instate the right of strike action. Board, struggling for 
some answer, responds (Br. 33) that ‘‘a cancellation in 
this manner does not clearly express an intention to reserve 
the right to strike’’ (Br. 33), and that it is ‘‘equivocal or 
ambiguous’’; and though admitting, as Petitioners urged 
in their brief, that the Agreement must be construed as 
a whole, Board whimsically concludes that ‘‘the issue is 
precisely the same as it was in the Mead case’’, which 
Petitioners say is not true: (1) Mead was not concerned 
with a situation where parties had specifically agreed to 
delete prior ‘‘no-strike’’ and related clauses and (2) 
Mead’s agreement required the grievance machinery to 
be the exclusive method, which the instant Agreement did 
not contain. Contrary to Board’s statement (Br. 35) that 
at found the 1952 Agreement did not contain the ‘‘best 
efforts’? clause of the 1950 Agreement because the Union 
did not want to be told what disciplinary action it had to 
take to bring the men back to work, actually Board adopted 
EXxaminer’s reasoning (Br. 34-5) that the 1950 Agreement’s 
‘best efforts’’ clause meant ‘‘no-strike’’; and Petitioners’ 
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brief (p. 55) answered that if that were so, 7 its 
exclusion in the 1952 Agreement meant ‘‘strike’’. i 


Board’s further argument (Br. 35, et seq.) is that the 
‘no strike’? and related clauses were rescinded to relieve 
the union of ‘‘financial responsibility for alleged breach- 
of-contract strikes’’; but there is no factional support 
for any such limitation. With the Act’s adoption, UMW 
was confronted not only with the damages under Sections 
301 and 303 but also with Board and court sanctions inei- 
dent to unfair labor practices under Section 8(b). It ‘is 
indeed beyond the realm of reason that a union, faced with 
variant sanctions, would have undertaken, by contract, 


to relieve itself of only a portion thereof. | 


While it may be true that during negotiations for the 
1950 contract operators sought to prohibit strikes, there 
is no testimonial warrant for the Board’s further state- 
ments (Br. 36) that such negotiations sought to ‘‘reimpose 
financial liability upon the Union if strikes did occur’ 
and that operators ‘‘succeeded in writing a contract which 
made it clear that the parties regarded strikes as violative 
of the contract’’ (Br. 36). The factors employed by Board 
(Br. 36) to sustain this view are (1) deleting the ‘‘able 
and willing’’ clause, (2) binding the parties to maintain 
the contract’s integrity, and (3) by pledging to exercise 
their ‘‘best efforts’’ to prevent strikes and lockouts. : 

Board’s fallacy concerning the ‘‘best efforts’’ clause 
has already been noted (pp. 12-13). See petitioners’ origi- 
nal brief, pp. 55-7. 


As to the ‘‘able and willing’’ clause, Petitioners’ = 
brief (pp. 54-5) noted that such clause was omitted because 
of the District Court’s temporary injunction against 
UMW’s seeking retention of that clause in the 1950 con- 
tract. Board seeks to attach significance to its omission 
from the 1952 contract which was signed subsequent to the 
injunction’s dissolution (Br. 36, fn. 16) ; but such argument 
is without pertinency since the negotiations leading to the 
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1950 Agreement show that the operators sought not only 
deletion of the ‘‘able and willing’”’ clause but also called 
for a provision binding both the union and their employees 
not to engage in any strikes,’ thus indicating clearly that 
the operators regarded the ‘‘able and willing’’ clause as 
separate and distinct from the ‘‘no strike’’ clauses. The 
General Counsel’s injunction suit which restrained UMW 
from seeking the inclusion of the ‘‘able and willing’’ 
clause in the 1950 contract made no effort to exclude the 
deletion of the ‘‘no strike’’ and related clauses; and the 
1950 contract provided for the deletion thereof (R. 1113-4, 
1115).° With the contractual proscriptions against striking 
excluded, the right to strike was contractually recognized. 
To adopt Board’s view that deletion of the ‘‘no strike’’ 
and related clauses excluded the right to strike would im- 
pose upon the operators an intent to delude and defraud 
their employees. Certainly an employee reading that such 
clauses had been deleted could conclude only that his right 
to strike action had been restored. The words of Mr. 
Justice Cardozo in Marchant v. Mead-Morrison Mfg. Co., 
252 N. Y. 284, 169 N. E. 386, 391, 393, are apt: 


‘‘Courts are not at liberty to shirk the process of con- 
struction under the empire of a belief that arbitration 


7In Southern Coal Producers Association, Board Cases Nos. 5-CB-43 through 
47 (unreported), mentioned by Board in its brief (p. 36, fn. 16), Respond- 
ents’ Exhibit 4, pp. 2, 3, shows that under date of January 25 the Operators 
Negotiating Committee, National Bituminous Coal Wage Conference 1949, sent 
to UMW’s President Lewis 2 letter containing, inter alia, the following: 


‘*3. The contract shall contain a provision binding on you and our em- 
ployees not to engage in any strikes or stoppage of work, limitation 
of production or limitation in the use of facilities during the period 
of such contract. 


‘*4. The contract shall not contain an ‘able and willing’ clause.’’ 


8 The injunction order in Penello v. International Union, UMWA, DC, 
D.C. (1950), 88 F. Supp. 935, 938, restrained UMW, John L. Lewis and others 
from ‘‘ insisting that any collective bargaining agreement with the Employers 
contain such provisions as the so-called ‘able and willing’ and ‘memorial 
period’ clauses contained in prior agreements . . . which are designed and 
intended by respondents to permit respondents unilaterally to abrogate or 
suspend the operation of such contract at any time, and to permit respondents 
unilaterally to determine the period or periods when members of respondent 
U.M.W. will work, or fix the terms and conditions of employment as respond- 
ents might see fit, so that the agreement would not in reality be binding upon 
respondent U.M.W. or its members’’ (25 LRRM 2368, 2374-5). 
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is beneficient, any more than they may shirk it if their 
belief happens to be the contrary. No one is under 
a duty to resort to these conventional tribunals, how- 
ever helpful their processes, except to the extent he 
has signified his willingness . . . [The contracting 
parties] . _ are not to be trapped by a strained and 
unnatural ‘construction of words of doubtful import 
into an abandonment of legal remedies, unwilled and 
unforeseen.”’ 


| 

To adopt Board’s distortion of the Agreement would nat 
only permit it to ‘‘reform’’ the Agreement ‘‘to conform to 
the Board’s idea of correct policy’’, thoroughly denounced 
in Colgate-Palmolive-Peet Co. v. NLRB, 338 U. S. 355, 363, 
but would be invitatory to labor unions to withdraw from 
collective bargaining agreements provisions for sentlerment 
of disputes through grievance procedures. 


Board argues further that since the 1952 Agrecuonh 
provides that ‘‘all disputes’? cognizable under the griev- 
ance machinery ‘‘shall be settled’’ thereunder, the meaning 
is the same as if the contract provided that disputes will 
be settled ‘‘exclusively’’ by means of such machinery 
(Br. 37). Board, however, fails to direct the Court’s 
attention that the 1950 contract provided not only that 
‘¢all disputes’’ shall be settled under such procedures but 
that ‘‘stoppages’’, as well, should be settled thereunder 
and exclusively thereunder (R. 1116) and that in the 1952 
Agreement the provision that stoppages be settled ez- 
clusively under the grievance machinery was omitted. It 
is inconceivable that signatories could more clearly have 
expressed their intent that the right of strike action had 
been restored than by deleting from the contract the ‘‘n 
strike’’ and related clauses and the requirement that stop- 
pages were to be settled exclusively through the grievance 


procedures. , 


Reliance is also had by Board upon the ‘‘integrity’? ; 
clause of the contract, and it argues that such clause ‘ean 
have no meaning unless read as an undertaking to use the 


16 


contract machinery, and no other method, as the means of 
resolving disputes’’ (Br. 37). But strike action is not, 
as Board recites, a method of resolving disputes, but a 
lawful economic instrument. American Steel Foundries 
v. Tri-City Central Trade Council, 257 U.S. 184, 209. The 
fallacy with Board’s argument is that when UMW agreed 
to maintain the Agreement’s integrity it consented only to 
perform what the Agreement commanded and certainly 
not what the signatories had specifically deleted and had 
agreed was no longer binding. There is no disagreement 
with Board’s assertion that the dispute over the 11 
BU operators’ employment was cognizable under the 
Agreement’s grievance machinery, and it was, as the record 
shows, processed and settled thereunder. But, it is one 
thing to agree to process disputes under the grievance 
machinery; but it is an entirely different matter to say 
that thereby there is agreement not to resort to a stoppage 
pending the dispute’s settlement. To hold, as does the 
Board, that such clause excluded the right to strike does 
not maintain the Agreement’s integrity, but burdens Peti- 
tioners and Union membership with covenants that had been 
expressly excluded and rendered inapplicable. 


UMW’s obligation to maintain the contract’s integrity 
was no greater than to undertake to persuade the employees 
to process their grievances under the grievance machinery 
and what was done in the instant case fulfilled that obli- 
gation. If District’s efforts to have the men return to 
work during the processing of the controversial matters 
were fruitless, their lack of success must be appraised in 
the light of the adamant position of Boone’s employees, a 
situation which was brought about by their treatment from 
Boone. 


Nor does Blizzard’s testimony, quoted in Board’s brief 
(pp. 38-9), support Board’s assertion that Petitioners 
themselves interpreted the contract as barring strikes. 
It is to be noted that Blizzard stated that the ‘‘integrity’’ 
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clause ‘‘means that we will take our grievances up in 
accordance with the contract’? and thereafter stated that 
‘*In the case of a stoppage we will go and use our per- 
suasion to get them back to work, to get the men to comply 
with that contract.’? (R. 396-7). There is no admission 
in Blizzard’s testimony that there is no right to strike 
pending negotiations under the settlement procedures. Full 
frankness on Board’s part should have required it to direct 
the Court’s attention also to the further Blizzard statement 
that the Agreement contained no ‘‘no strike’’ clause 
(R. 393). | 


Nor do the letters written by Titler and Lewis, 
referred to in Board’s brief (pp. 39-40), support Board. 
Admitted in evidence over Petitioners’ objections (R. 442, 
443, 445, 603), these letters have no probative value since 
it would have been necessary to show the particular cir: 
cumstances involved in the situations presented by the 
respective communications in order to determine their sig- 
nificance in relation to the 1952 Agreement. Statements 
therein may not be used to contradict language in the 1952 
Agreement expressly and affirmatively rescinding and can} 
celling the ‘‘no strike’’ and related clauses. Furthermore, 
opinions expressed in such letters after execution of the 
1952 Agreement are not entitled to any weight in inter- 
preting the contract. Miller v. Robertson, 266 U. S. 243, 
69 L. ed. 265. It is to be noted that the Lewis letter, anted 
September 2, 1955 (R. 1255) was written long after the 
events involved 3 in the instant case. Nor is there any state- 
ment in either the Lewis or Titler letters indicative of 
strike action being proscribed by the Agreement. To say, 
as the Lewis letter recites (R. 1255), that all complaints 
should be adjudicated under the grievance machinery is 
not to negative the right to strike. Both the Lewis and 
Titler letters are consonant with UMW’s policy against 
unauthorized strikes and with UMW’s obligation to main 
tain the contract’s integrity by urging unauthorized strik/ 
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ing members to return the mines to operation and process 
disputes under the grievance procedures. Any reference 
to contract violation in such letters related, not to strike 
action, but to failure to process grievances under the 
grievance machinery. When Board characterizes Titler’s 
statement that ‘‘the only real union men”’ are ‘‘those who 
did not strike’’ (Br. 40), such characterization is that of 
Board and not of Titler, for Titler’s letter states only that 
‘‘The only real union men... are the men who obey the 
Constitution and the Contract. The 21 men who worked 
... on May 11—were obeying the Laws of the Union”’ 
(R. 1250), which is thoroughly consistent with UMW’s 
policy against unauthorized strikes. 


The meaning of the ‘‘integrity”’ clause is reflected in its 
own language that ‘‘it being the purpose of this provision 
to provide for the settlement of all such disputes and claims 
through the machinery in this contract provided and by 
collective bargaining without resort to the courts’’. That 
a strike—even when in derogation of contract—is not a 
grievance for settlement under grievance procedures is 
judicially recognized. Hoover Motor Express Co., Inc. v. 
Teamsters, etc. Local Union, 6 Cir., 217 F. 2d 49, 53; and 
since there had been deleted from the 1952 Agreement the 
requirement that stoppages were to be settled exclusively 
by grievance procedures, it is thus clear that the integrity 
clause did not include, in its term ‘‘disputes’’, stoppages 
nor by such clause did the parties intend to exclude strike 
action. 


From the foregoing, Petitioners submit that the Board 
was unwarranted in its finding and conclusion that the 
strike was in derogation of the contract, and that Board 
improperly concluded that it was the signatories’ intention 
that disputes, such as the one leading to the strike, should 
be settled without resort to work stoppages and strikes. 
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IV. The Board Was Unwarranted in Finding That the Work 
Stoppage Was an Activity Unprotected by the Act and Con- 
stituted Bad Faith Bargaining Contravening the Require- 
ments of Section 8(b)(3) of the Act for Which Each of the 
Above-Named Labor Organizations Is Accountable 





Petitioners submit that argument in their original brief 
(pp. 63-68) fully answers and dissipates Board’s argument 
that the work stoppage contravenes Section 8(b) (3). In 
addition, Petitioners submit the following: : 


While, as Board argues (Br. 41), a basic purpose of the 
Act is to encourage collective bargaining, this Court made 
clear in Textile Workers Union of America, CIO v. NLRB, 
97 App. D. C. 35, 227 F. 2d 409, that the Act ‘‘does not 
forbid industrial strife’’ (p. 410). 


Board’s argument (Br. 42) that the strike action stradk 
at the very heart of the Act’s requirement that the parties 
deal with each other in good faith and thereby promote 
the basic objective of maintaining industrial peace’’ must 
be rejected at the outset in the light of the undisputed fact 
that the parties to the dispute settled it through the griev- 
ance procedures and there is no suggestion of bad faith 
bargaining in such settlement. While there is authority 
that a strike in derogation of contract is an unprotected 
activity, freeing an employer from bargaining and subject- 
ing strikers to discharge, that is not the present issue. 
Here we are concerned with a Board order under Section 
8(b) (3) requiring unions to cease and desist from refusing 
to bargain in good faith, predicated upon Board’s finding 
of a contractual breach, which the Act’s legislative history 
shows Congress intended should not be an unfair labor 
practice.® Moreover, the Act was a little more than a year 


9See Note, Union Refusal to Bargain: Section 8(b)(3) of the National 
Labor Relations Act, 71 Harv. L. Rev. 502, 508, ‘‘ However, there is a funda- 
mental difference between denying the act’s protection to employees engaged 
in certain activities and forbidding the performance of these activities. Denia 

of protection allows the activity to continue, leaving the outcome entirely t o 
the interplay of private forces. Furthermore, if the standard of ‘SRET AOE 
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old when Board rejected General Counsel’s contention that 
a ‘‘wildeat’’ strike, violative of an agreement, constituted 
proscribed conduct within Section 8(b)(1)(A), with recog- 
nition that ‘‘Congress did not intend to make a strike in 
breach of a contract an unfair labor practice per se’’ 
(Perry Norvell Co., supra, p. 240). Yet, the present or 
‘‘new’’ Board, contrary to Board’s profession in Perry 
Norvell Co., has ordered the unions to cease and desist from 
refusing to bargain in good faith by using strike action, 
thus demonstrating that Board regarded such strike con- 
duct, not as evidence of a violation of Section 8(b) (3), 
but as the violation itself. 


While Board attempts to distinguish this Court’s deci- 
sion in Textile Workers Union of America, CIO v. NLRB, 
97 App. D. C. 35, 36, 227 F. 2d 409, 410 (Br. 43), its 
Examiner made it clear that his decision was based 
‘‘mainly’’ on the Board’s decision of such case which he 
viewed ‘‘as controlling in principle’’ (R. 1285). To Board’s 
argument (Br. 44) that the strike was ‘‘inconsistent with 
the basic purpose of collective bargaining, 2.e., not only 
to make agreements, but to abide by them’’, the answer 
is that Congress specifically said that contract breaches 
were not to be unfair labor practices. Board’s citation 
(Br. 44, fn. 20) of Textile Workers Union of America v. 
Lincoln Muls of Alabama, 353 U.S. 448, holding that bar- 
gaining agreements are entitled to specific performance 
of arbitration provisions, is wholly consistent with, and 
demonstrates, the legislative history of the Act that courts— 
not Board—should enforce such contractual provisions. 


Board argues (Br. 45) that if Boone’s employees had 
grievances they were contractually bound to process them 
through the grievance machinery without strike action; 
but this is rejected by Garmeada, 122 F. Supp. 518, wherein 


activities, which has been held appropriate as a test of just cause for firing 
a worker, were applied under section 8(b)(3), there would be no clear 
statutory limits on the Board’s power to interfere with collective bargaining. 
It therefore seems that the Board should not be permitted to forbid unpro- 
tected activities absent a clear congressional mandate.’’ 


a 


aa ae 
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the District Court recognized that Garmeada’s employees 
were ‘‘pursutng their right to strike’’. The fallacy of this 
Board argument is discussed also, infra, pp. 11-19. 


While admitting (Br. 46) the Act’s legislative pidtort 
shows that Congress refused to make a contractual breach 
an unfair labor practice, Board argues (Br. 48) that Sec- 
tion 8(d) permits strikes to modify or terminate agree- 
ments as consistent with good faith bargaining where the 
prescribed conditions are met; but Section 8(d)’s language 
is couched in terms of proscription and not of permission 
as Board argues. Board argues, too (Br. 47), that it is 
not precluded from considering a contractual breach as 
‘‘evidence’’? of bad faith; but, as shown herein, Board 
regarded the breach as violative of the Act itself, and 
this in the face of the fact that good faith bargaining 
had resulted in settlement of the dispute. Furthermore, 
if it had been the Congressional intent that a contractual 
breach, though not itself an unfair labor practice, could 
nevertheless be considered as evidence of bad faith bar- 
gaining, Congress would have made such Congressional 
intent evident. Instead it rejected, in toto, the concept 
that a contractual breach should constitute a violation of 
Section 8(b). It rejected Board jurisdiction and authority 
in all such cases. Board’s citation of Carroll’s Transfer 
Co., 56 NLRB 935, 939, which antedated the Act, must be 
appraised as inapplicable in view of the Act’s legislative 
history. The employer’s refusal to arbitrate in Carroll’s 
was regarded as a refusal to bargain under the Wagner 
Act, but in Textron Puerto Rico, 107 NLRB 583, as Board 
held, it was not violative of Section 8(a)(5). Contrary to 
Board’s assertion (Br. 50) that in Textron Puerto Rico 
Board found an employer’s refusal to arbitrate not ‘‘a 
wilful refusal to abide by his agreement’’, Board’s opinion 
therein recites that (p. 584), ‘‘ Whether or not such refusal 
constituted a breach of the collective-bargaining agreement, 
it did not, in itself, constitute a violation of Section 8(a) (5): 

.’? The same is true of United Telephone Co. of the 
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West, 112 NLRB 779, 781, wherein Board said of employ- 
er’s refusal to arbitrate: ‘‘Nor do we find merit in the 
contention that the Respondent’s failure to arbitrate this 
dispute constituted a refusal to bargain within the mean- 
ing of the Act. ...In any event, the Board does not hold 
that a failure to arbitrate is in itself a refusal to bargain 
in violation of the Act.’? Thus, not only has the Board 
refused to police collective bargaining agreements,” but, 
as shown, it has regarded employer refusal to arbitrate, 
as contracts commanded, as permissive under Section 8 
(a) (5)—the Act’s employer refusal-to-bargain section. See 
Board Case No. F-263, January 23, 1958, 41 LRRM 1314. 
Board’s argument that a refusal to arbitrate is not an 
involvement of the Act’s policies, yet a strike is, despite 
settlement under the grievance procedures effected without 
any charge of bad faith therein, is indeed strange reason- 
ing. Nor is Board’s citation of the Act’s Section 10(a) 
meaningful, since clearly Board could not arrogate unto 
itself power which Congress specifically denied it should 
have. Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355. 


The sincerity of Board’s concern (Br. 45-46) that con- 
tracting parties ‘‘live up to their obligation to follow an 
agreed-upon grievance procedure’’ must be evaluated and 
tested by its holding in Perry Norvell Co. (infra, pp. 19-20), 
by its rejection in Textron Puerto Rico, supra, that an 
employer’s refusal to arbitrate was not a refusal to bar- 
gain, and by Board Case No. 1080, 35 LRRM 1450, ruling 
that a strike in derogation of contract was not violative 
of Section 8(b) (3). 


Board argues (Br. 49) that Section 13 of the Act does 
not sustain the strike action since, as it alleges, it was in 
derogation of contract, relying upon Automobile Workers 
v. Wisconsin Employment Relations Board, 336 U.S. 245, 
259-60, which quoted from NDRB vy. Fansteel Corp., 306 





10In addition to cases in petitioners’ original brief, pp. 64-65, see Morton 
Salt Company, 119 NLRB No. 175 (January 27, 1958), 41 LRRM 1312, where 
it was contended that employer had breached the bargaining agreement. 
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U.S. 240, 256, and cited NLRB v. Sands Mfg. Co., 306 US. 
332, that Section 13 does not operate to legalize a strike in 
violation of contract. Neither Fansteel nor Sands is appo- 
site. Both dealt with employee discharges which have 
been differentiated from the instant case (infra, pp. 19-20). 
Furthermore, Automobile Workers, which involved the 
right of a state to police strike activities—not involved 
herein—, Fansteel and Sands events antedated the Act’s 
passage and must be reconciled with Congress’ rejection 
that a contractual violation be an unfair labor practice. 
Hence, Section 13’s scope must be so interpreted as to 
accommodate it to such congressional rejection. It is 
thus clear that what Congress has rejected as an unfair 
labor practice may not be utilized to limit Section 13's 
command that ‘‘ Nothing in this Act, except as specifically 
provided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the right 
to strike’’. To construe Section 13 as Board argues would 
thwart Congress’ negation that a contractual breach—in 
this case, a strike—should be an unfair labor practice. | 


Petitioners again assert that Board was unwarranted in 
its finding and conclusion that the stoppage was an unpro- 
tected activity and constituted bad faith bargaining con- 
travening Section 8(b)(3)’s requirements for which each 
of Petitioner’s is accountable. 


V. Board’s Argument That Its Order and Notice Are Not Toe 
Broad Is Without Merit 


Initially it is noted that Board’s brief (pp. 51-2) replied 
only to petitioners’ complaint that Board’s order and 
notice are too broad because of language therein that re- 
quires that petitioners cease from ‘‘engaging in any like 
or related conduct’’; hence, obviously Board concedes that 
other language complained of in petitioners’ original brief 
(68-70) is too broad and beyond the Board’s power and 
jurisdiction. 
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In reply to Board’s argument (Br. 51-2) that the ‘‘like 
or related conduct’’ is permissive, it is to be remembered 
that Board’s entire theory, like its complaint, is predicated 
upon the alleged strike in derogation of contract; and as 
stated in NDRB v. Crompton-Highland Mills, Inc., 337 
U.S. 217, 226, ‘‘Board’s own finding . . . is limited to this 
one item’’ and ‘‘there appears no reason for enlarging 
the scope of the enforcement decree beyond that feature’’, 
and further (p. 220) that ‘‘a decree... should be based upon 
such part, or all, of the Board’s cease and desist order 
as is supported by its findings of fact.’’ Since it is unknown 
what the Board intends to cover by its ‘‘like or related 
conduct’’ language, and Board does not tell petitioners, 
‘‘the possibility of contempt penalties by the court for 
future Labor Act violations adds sufficient additional sanc- 
itons to make material the difference between enjoined and 
non-enjoined ... activities’’. May Department Stores Co. 
v. NURB, 326 U.S. 376, 388. Under the vague, yet broad, 
language of Board’s order, only after a Board complaint 
and court decision could petitioners know—and then for 
the first time—if conduct was violative of the order. And, 
since any alleged violation of an injunction order carries 
the potentiality of criminal contempt sanctions, the vague 
language complained of must be appraised in the light of 
guaranties of due process and the right to be informed of 
the nature of an accusation required by the Fifth and 
Sixth Amendments to the Federal Constitution. JU. S. v. 
Cohen Grocery Co., 255 U.S. 81, 88-91. 


Petitioners submit that the Board’s argument that its 
order and notice are not too broad has no merit. 


CONCLUSION 


For the foregoing reasons, and those set forth in Peti- 
tioners’ original brief, it is again respectfully submitted 
that Petitioners are not guilty of violating Section 8(b) (3). 
This Court should reverse and vacate the Board’s findings 
and conclusions that Petitioners have violated said Section 


a 


Sa een 
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and all other findings and conclusions which relate thereto; 
reverse, set aside, vacate and deny enforcement of para- 
graph 1, and paragraph 2, subparagraphs (a), (b) and (¢), 
including the Notice, of ihe Board’s Order, of which com- 
plaint has been made; and dismiss, or order dismissal of, 
the complaint herein in its entirety against Petitioners, and 
each of them. In any event, the Order should be modified. 


Respectfully submitted, 


Wiiarp P. Owens, 
900 Fifteenth Street, N. W. 
Washington, D. C. 


M. E. Borarsxy, 
511 Kanawha Valley Building 
Charleston, West Virginia | 


Attorneys for Petitioners 
February 11, 1958. 
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APPENDIX 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF KENTUCKY 
LONDON 


No. 615 
GarMeEDa CoaL Company, Plawtiff 
v. 


INTERNATIONAL Union, Unitep Mine Workers or AMERICA, 
et AL., Defendants 


Filed; Aug. 5, 1954 


Additional Findings and Conclusions 


This cause coming on to be heard upon the motion of 
the plaintiff for additional Findings of Fact and Conclu- 
sions of Law, and the Court having heard arguments pre- 
sented by counsel for the respective parties and being 
advised sustains the plaintiff’s motion and states Findings 
and Conclusions in addition to those set out in the Opinion 
filed herein on July 20, 1954, as follows: 


Findings of Fact 


1. The strike involved in this case was called by Jake 
Abbott, President of Local Union No. 6130. 


2. Local Union No. 6130, in calling the strike by its 
president, did not act and was not authorized to act as 
an agent for the International Union of United Mine 
Workers of America or for District 19 thereof and had no 
authority whatever from the International Union or Dis- 
trict 19 to call the strike or participate therein. 


3. The Local Union, as such, did not sign any of the 
contracts alleged to have been violated and, as such, was 
not a party thereto. 
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4, The Local Union, as such, had no part in the negotia- 
tions leading up to or in the consummation of the bargain- 
ing agreement herein alleged to have been breached. 


5. The International Union of United Mine Workers 
of America and the Local Union No. 6130 of United Mine 
Workers of America and District 19 thereof did not to- 
gether constitute a single entity and did not bear such 
relation to each other that the acts of the Local were the 
acts of all three of them, and the act of the Local by 
engaging in the strike here in question was not the act of 
the defendant International Union or District 19 of the 
United Mine Workers of America. 


Conclusions of Law | 


1. The relationship existing between the International 
Union and the Local were somewhat analogous to the rela- 
tionship of a parent corporation to its subsidiary, but con- 
sidered as a whole the relationship of the Union and the 
Local ‘‘is sui generis and simply will not fit into any of 
the traditional legal pigeonholes.’’ Association of Westing- 
house Salaried Employees v. Westinghouse Electrie Cor- 
poration, 210 F. 2d 623, 628, C.A. 3. Such relationship is 
not sufficient to render the International Union liable for 
unauthorized acts of the Local. | 

2. Under the constitution of the International, the Local 
is in many respects an autonomous entity without power 
or authority to act for or bind the International in respect 
to calling or promoting a strike in violation of a bargaining 
agreement entered into by the International. | 
3. The Local, not having been a party to the bargaining 
agreement alleged to have been violated herein, is not liable 
for breach of such contract nor for any damages arising 
therefrom. | 

/s/ H. Cuurcn Forp | 
Judge | 
August 5, 1954 | 
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Unirep States or AMERICA 
Eastern District or Kentucky - 

I, Davis T. McGarvey, Clerk of the United States Dis- 
trict Court for the Eastern District of Kentucky, do hereby 
certify that the annexed and foregoing is a true and full 
copy of the original ApprrionaL FINDINGS aND CoNCLUSIONS 
filed August 5, 1954 in the case of GarMEDa Coat Company, 
as plaintiff vs. INTERNaTIONAL Union, Unitep Mint Work- 
ERS OF AMERICA, et al., as defendants, Civil Action No. 615- 
London Docket now remaining among the records of the 
said Court in my office. 


In Testimony WHERrEor, I have hereunto subscribed my 
name and affixed the seal of the aforesaid Court at London, 
Ky. this 16th day of January, A. D. 1958. 


Davis T. McGarvey, Clerk. 
By Bessie M. Greens, Deputy Clerk. 

















